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ONLINE COURT AS A PLATFORM FOR SMALL CLAIMS
PROCEEDINGS IN TERMS OF THE RIGHT TO A FAIR
TRIAL IN CIVIL PROCEDURE!'

The article is devoted to analyzing the online courts as a platform for small claims
proceedings in civil cases. The author describes the concept of “e-justice”, which involves
e-filing, electronic systems of assignment of cases, e-case-management, eDiscovery, ODR,
electronic systems for court practice, and using Artificial Intelligence (Al) in civil
proceedings. The article describes two main approaches to the ODR concept — narrow and
broad. In terms of the broad approach the author describes different types of online courts
for small claims, particularly Online Civil Resolution Tribunal (British Columbia, Canada),
Online Solutions Court (Great Britain), etc. The author analyzes current innovations in the
structure of online courts, connected with integrating information systems and online ADR
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into online court platforms. Special attention is paid to the guaranties of the right to a fair
trial in online courts.

Key words: Online Dispute Resolution (ODR), online court, small claims, fair trial,
e-justice, cyberjustice, digital justice.

Problem setting. Online Dispute Resolution (ODR) is a prominent facet in transforming
private and public dispute resolution mechanisms. This evolution is inextricably tied to the
pervasive integration of information and communication technologies (ICT) into our societal
fabric, heralding a paradigm shift commonly acknowledged as the “new normal” (Rule, 2016,
p. 8). Resolution Ne2081 (2015) of the Parliamentary Assembly of the Council of Europe
“Access to Justice and the Internet: Opportunities and Challenges” emphasizes the essential
role of access to justice for democratic states governed by the rule of law. This access
is considered to be a fundamental prerequisite for citizens’ effective enjoyment of their human
rights. At the same time, ICT usage holds the potential to enhance access to justice, not only
by simplifying and expediting procedural aspects but also by augmenting the consistency
and predictability of outcomes (Committee on Legal Affairs and Human Rights, 2015).
In literature ODR is similarly construed as ensuring access to justice and rectifying financial,
temporal, and informational disparities between disputing parties (Rabinovich-Einy, 2006,
p- 29). Furthermore, it can significantly enhance the efficiency of civil proceedings. Within
the framework of the Strategy for Reforming the Judiciary, Judicial Procedure, and Related
Legal Institutions for the 2015-2020 period, the incremental introduction of e-justice tools
was recognized as a method to enhance judicial efficiency. These tools empower users
to engage in legal proceedings, remit court fees, participate in litigation, and access requisite
information and documents electronically (para. 8, clause 5.4).

Analysis of recent research and publications. In the foreign literature, the problems
of online courts are only beginning to attract the scholars’ attention due to their relatively
recent appearance. Among the most significant studies are the works of such authors
as Rabinovich-Einy (2006); Rabinovich-Einy and Katsh (2014, 2017), Susskind (1986),
Salter (2017); Salter and Thompson (2017), Sourdin (2018), Sourdin et al. (2019), Tan
(2019), Thompson (2015); Schmitz (2019) and others.

Currently several terms have been employed to reference the usage of ICT in the
administration of justice — “cyber justice” (Aubert, 2014; Kastner, 2017), “electronic
justice” (Lupo & Bailey, 2014; Van den Hoogen, 2008; Velicogna & Errera, 2013), “digital
justice” (Rabinovich-Einy & Katsh, 2017; Cashman & Ginnivan, 2019), and “Online
Dispute Resolution” (ODR) (Rule, 2016). However, no universally accepted interpretation
of these concepts exists, neither in international legal documents nor within national
legislation or scholarly discourse. This lack of consensus is attributable to the interdisciplinary
nature of this evolving field, which is still in its formative stages, albeit progressing swiftly.
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In this regard Online Dispute Resolution (ODR) and online courts for small claims have
yet to command close scrutiny from academics.

Objective of the paper is to study the phenomenon of ODR in general and online
courts for small claims in particular in terms of the right to a fair trial in civil cases, given
the rapid development of ICT in the administration of justice.

Main findings. In 2017, the Working Group on Cyber justice and Artificial Intelligence
in Judicial Systems (CEPEJ-GT-CYBERJUST) within the European Commission for
Effective Justice (CEPEJ) conducted a comprehensive study aimed at analyzing and offering
recommendations concerning the incorporation of ICT in civil proceedings. In this study,
CEPEJ employed the term “cyber justice”, rationalizing this choice as an expansion of the
scope of issues stemming from the possibilities of ICT usage in the justice domain. Notably,
CEPEJ deliberately eschewed the term “e-justice”, which implies using ICT to administer
justice within the digital realm (European Commission for the Efficiency of Justice, 2017,
p. 6). In this study, the concept of cyber justice was construed broadly, encompassing all
instances of ICT use in dispute resolution, both within and outside the courtroom. This
approach allowed CEPEJ to identify four principal facets of ICT application in the realm
of justice: a) enhancing access to justice; b) facilitating communication between judicial
bodies and various stakeholders (public authorities, services, inter-court communication,
legal practitioners, attorneys, bailiffs, etc.); ¢) optimizing court administration; and
d) providing direct support to judges and clerks (European Commission for the Efficiency
of Justice, 2017, p. 7). CEPEJ’s concept of improving access to justice through ICT
encompasses both access to legal resources (online information systems, case law databases)
and access to dispute resolution procedures (online access to free legal assistance, referrals
to court or mediation) (European Commission for the Efficiency of Justice, 2017, p. 10).
This comprehensive interpretation of access to justice concerning the use of ICT in civil
proceedings is also reflected in scholarly literature, where online mechanisms for enhancing
access to justice encompass not only ODR mechanisms but also legal information websites,
case law platforms, online legal advisory systems, and platforms enabling the generation
of claims and other documents for court submission (Schmitz, 2019, p. 121-125).
A prominent example is the French website DemanderJustice.com, which assists individuals
in generating and filing lawsuits online, particularly in cases that do not require legal
representation.

Nevertheless, despite CEPEJ’s delineation of the concepts of cyber justice and e-justice,
an analysis of the literature on this subject suggests that the interpretations of the concepts
of electronic justice, digital justice, and cyber justice effectively converge (Fredriksen &
Strandberg, 2016; Dimitrov, 2013; Boscheinen-Duursma & Khanyk-Pospolitak, 2019).
Consequently, these terms appear synonymous in foreign literature, signifying distinct
possibilities for ICT utilization in dispute adjudication within the courtroom and
in Alternative Dispute Resolution (ADR) contexts.
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It is pertinent to consider various categories of ICT and their functions within civil
proceedings. For instance, Sourdin (2018) identifies three levels of ICT’s influence on the
judiciary: a) supportive technologies that provide support and guidance to individuals
involved in civil proceedings, offering them advice; b) replacement technologies capable
of supplanting functions and tasks previously undertaken by human actors; and c) disruptive
technologies capable of altering conventional judicial practices and providing various forms
of justice, particularly those reliant on artificial intelligence (Al) for decision-making
processes (referred to as Judge Al) (p. 1115; See also: Seda, 2020; Gideon , 2019; Thompson,
2015). It is evident that the concept of cyber justice and its synonymous terms primarily
encompass foundational and intermediate technologies, while transformative technologies,
characterized by the integration of Al in dispute resolution, are typically addressed
separately. These transformative technologies introduce an entirely new dimension to ICT
deployment within the domain of civil justice, encompassing questions related to the
legitimacy of predictive analytics, machine learning, and the potential for Al to replace
human judges in the decision-making process.

Civil procedure doctrine needs a well-established conceptual framework
to comprehensively address the multifaceted array of issues of the integration of ICT
within the civil justice system. In our opinion, the most reasonable course of action
involves the utilization of the term “e-justice”, which is already enshrined within
Ukrainian legislation, as the overarching concept to encompass the entire spectrum of ICT
applications in domestic civil proceedings. However, it is crucial to recognize that the
prevailing approach at the national level may be somewhat constrained and thus should
be revised in alignment with the latest supranational trends in this evolving domain.
In our opinion nowadays e-justice covers the following spectrum of ICT-enabled
opportunities within the administration of justice in civil cases: a) e-filing, i.e. electronic
filing of documents with the court, which entails the digital submission of legal documents
to the court, streamlining the document submission process and enhancing efficiency;
b) electronic systems for case allocation among judges, which presuppose the
implementation of electronic platforms for equitable case distribution among judges,
thereby optimizing caseload management; c) e-case-management, i.e. electronic case
management systems, which encompass electronic party notifications, electronic
document management, audio and video recording of hearings, and facilitating remote
participation in court proceedings through video conferencing and related technologies;
¢) ODR systems, connected with the inclusion of online mechanisms designed to facilitate
dispute resolution, both within and outside the traditional courtroom setting, harnessing
ICT platforms to augment accessibility and efficiency; d) Al justice incorporates advanced
technologies, including predictive analytics, machine learning, and decision-making
automation, ushering in a transformative era in ICT utilization within the civil justice
system (Tsuvina, 2020).
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In literature, ODR is also denoted by alternative terms, including “electronic dispute
resolution (eDR)” (Baumann, 2002), “electronic online dispute resolution (¢ODR)”
(Bordone, 1998), “Internet dispute resolution (iDR)” (Thornburg, 2000; Victorio, 2001),
and “online alternative dispute resolution (0ADR)” (Haloush & Malkawi, 2008; Haloush,
2008), among others. Nevertheless, the term “ODR” stands as the most prevalent and firmly
established nomenclature within contemporary literature (Thompson, 2015; Rabinovich-
Einy & Katsh, 2017; Tan, 2019; Sourdin et al., 2019), and accordingly, we shall employ
it throughout our study.

Essentially, ODR refers to online ADR. This concept did not entail the invention of new
ADR methods but rather represented the migration of classical ADR techniques, such
as negotiations, mediation, arbitration, etc., into the online realm. While conventional ADR
methods typically involve a third neutral party, ODR introduces a “fourth party” —
technology — into the dispute resolution process (Schmitz, 2019, p. 89). However, as online
case management technologies integrated into judicial proceedings, a broader interpretation
of the ODR concept emerged. Nowadays ODR encompasses all instances of leveraging
online technologies to resolve disputes that do not necessitate the physical presence
of individuals, encompassing negotiations, mediation, conciliation, arbitration, courts, and
more. We agree with Tan (2019) that a proper ODR system should be defined as a system
enabling parties to address their disputes entirely within an online forum, from filing
a lawsuit or claim to the ultimate resolution. In this regard, ODR should be distinguished
from 1) systems enabling electronic document submission to the court (e-filing) or online
case management and electronic discovery systems (e-discovery), 2) online information
platforms, and 3) online document storage and retrieval platforms on the Internet (p. 104).

As a result, two main approaches to ODR can be distinguished — narrow and broad.
The narrow approach primarily encompasses online ADR, while the broad approach
encompasses the entire spectrum of ODR, encompassing both online ADR and online
courts. This distinction exhibits a certain tendency of prevalence: European literature and
international documents from organizations such as the Council of Europe and the European
Union tend to adopt a narrow understanding of ODR. Conversely, common law countries
typically adopt a broader interpretation of ODR. This divergence can be partly attributed
to the fact that the first online courts were established in common law countries, necessitating
an expansion of the scope of ODR capabilities. A broad approach to interpreting the concept
of ODR aligns better with the overarching direction of civil justice reforms in foreign
countries. It reflects the contemporary trend of hybridizing dispute resolution procedures.
Online court platforms frequently offer the option of employing consensual online ADR
methods, such as negotiations, mediation, conciliation, etc., as part of the resolution process.
By its inherent nature, the ODR system is heterogeneous. It amalgamates various methods
of dispute resolution, encompassing online negotiation, online mediation, online
conciliation, online facilitation, online arbitration, online courts, and more. The literature
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conventionally categorizes ODR systems as private or public, contingent upon whether
disputes are resolved on private or public platforms (Salter, 2017, p. 114). Given the scope
of our study and the considerations outlined above, it appears more appropriate to classify
types of ODR into two groups based on their relationship with traditional court proceedings:
online ADR, encompassing out-of-court dispute resolution using private or public platforms,
and online courts (Tsuvina, 2020).

The contemporary landscape increasingly underscores the relevance of online dispute
resolution within traditional courts, signifying a form of “democratization of justice”
(Sourdin, 2018, p. 1120). Initial endeavors to implement online courts were observed
in Canada, China, the United States, and the United Kingdom. Presently, the literature
distinguishes between first- and second-generation online courts.

First-generation online courts primarily addressed straightforward disputes through
written, electronic communication, involving minimal data processing and process
algorithmization (Rabinovich-Einy & Katsh, 2017, p. 189). This era marked a transition
to written proceedings facilitated by electronic systems. Among the first-generation online
courts, noteworthy examples include the Australian electronic courtroom (eCourtroom),
operational since 2001, which allowed parties to the proceedings to submit documents and
evidence over the Internet, exchange emails, and more. Additionally, the Money Claim
Online service in the United Kingdom enabled online submission and adjudication
of monetary debt claims, except when the defendant filed a counterclaim, which would
trigger proceedings under general rules (Rabinovich-Einy & Katsh, 2017, p. 189, 190).
However, it’s important to note a divergence of opinion regarding the eCourtroom system’s
classification as a first-generation online court. Some argue that it primarily functioned
as an electronic document and case management system for the court rather than an ODR
system (Tan, 2019, p. 105). Instead, the first generation of online courts is characterized
by the shift of communication into the online realm, with or without online court hearings,
primarily reliant on electronic communication.

A new generation of online courts is emerging, characterized not only by the migration
of communication into the online space but also by the creation of novel, hybrid dispute
resolution systems. Unlike earlier approaches that sought to enhance existing judicial
processes using technology, these second-generation online courts are pioneering entirely
new procedures informed by the unique capabilities of digital technologies. They employ
innovative tools and engage new individuals with fresh responsibilities (Rabinovich-Einy
& Katsh, 2017, p. 167).

An exemplary instance of a second-generation online court is the Civil Resolution
Tribunal (CRT) in British Columbia, which is fully integrated into the Canadian judicial
system. Established in July 2016, this court operates with mandatory jurisdiction over
disputes related to personal injury compensation resulting from road accidents, most minor
disputes with a small claims value of up to CAD 5,000, and conflicts arising among co-
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owners of apartment buildings. The CRT’s procedural framework aims to resolve disputes
at the earliest possible stage and, if resolution proves unattainable, ensures that cases are
heard on their merits, culminating in a final decision. This process unfolds in four stages:
1) the provision of dispute information through the Solution Explorer information platform;
2) online negotiations; 3) online facilitation; and 4) traditional court proceedings (Salter,
2017, p. 120, 121).

The initial stage of the CRT dispute resolution process entails the utilization of the
Solution Explorer information platform, which is accessible to all users free of charge.
Individuals seeking resolution for their disputes can access information specific to their
case at this tool. The nature of the dispute is determined by completing a questionnaire,
a diagnosis is conducted, and valuable information is disseminated, including excerpts
from legal documents, elucidations on legal issues, sample documents, and more.
Additionally, recommendations are generated to guide individuals on subsequent actions
they can take to protect their rights. If a person decides to commence proceedings, the
second stage starts, completing online forms containing crucial details concerning the
dispute, involved parties, the plaintiff’s stance, and the primary evidence relevant to the
case. The claim is sent to the defendant, and both parties can engage in online negotiations
to independently resolve the dispute. In cases where negotiations do not yield a resolution,
the third stage ensues — facilitation. Facilitation involves active assistance in dispute
resolution provided by a third neutral party, typically a professional mediator. The facilitation
process maintains confidentiality and employs a range of ICT systems, offering both
synchronous and asynchronous communication channels. The third neutral party may serve
as a mediator or be empowered to assess the dispute and develop resolution options, thus
functioning as a conciliator. This phase has dual objectives: to settle the dispute or prepare
the parties for court proceedings in the event of an unsuccessful resolution. According
to CRT, approximately 70 percent of disputes are resolved during this stage (Salter, 2017,
p- 121). If the parties successfully reach an agreement, they can request that the facilitator
submit it to a judge for binding enforcement. However, if no resolution is reached, the
facilitator, serving as an impartial intermediary, aids the parties in preparing for the fourth
stage — the trial. During this stage, the facilitator employs active case management
techniques. The trial proceedings unfold asynchronously through an online platform, email,
and similar communication channels. The judge reviews written arguments, assesses
evidence, and renders a binding and enforceable decision. In instances where an oral hearing
is deemed necessary, typically when doubts exist regarding the authenticity of evidence,
such hearings are conducted via telephone or videoconference. Throughout the trial, parties
are afforded procedural safeguards akin to those in conventional courts. Proceedings within
this tribunal generally span approximately 60—90 days, with court costs totaling around
200 Canadian dollars. These costs are distributed across various stages of the case and are
reduced if the parties reach an agreement during the negotiation or facilitation phase (Salter,

83



ISSN 2411-5584. ExonomiuHa Teopis Ta mpaBo. Ne3 (54) 2023

2017, p. 121). The judges presiding over such tribunals are legal professionals with expertise
in specific categories of disputes, and while decisions of these tribunals may be subject
to appeal, the grounds for such requests are typically limited (See also: Schmitz, 2019,
p- 126-130; Tan, 2019, p. 116-118; Salter, 2017, p. 120, 121; Rabinovich-Einy & Katsh,
p. 190, 191; Salter & Thompson, 2017). Analogous pilot projects resembling the CRT
model have been implemented in several Australian states, including New South Wales
and Victoria (Tan, 2019, p. 122—-128).

Another initiative to integrate Online Dispute Resolution (ODR) into the judicial
system was the proposal to establish Her Majesty’s Online Court in the United Kingdom
(Online Dispute Resolution Advisory Group, 2015, p. 6, 7). This concept was later
transformed by Lord Briggs, a judge of the Supreme Court of Great Britain, into The
Online Solutions Court. This court’s jurisdiction covers civil disputes with a claim value
starting at £10,000, with plans to gradually increase the maximum threshold to £25,000
(Lord Justice Brigs, 2016, p. 118—120). The dispute resolution process within this court
is structured into three stages: 1) exploration stage, in which parties input information
about their dispute into an online system; based on this data, they receive information
regarding the nature of the dispute, their rights and obligations, the validity of their claims,
potential dispute resolution options (both judicial and extrajudicial), and a claim submission
form; 2) case management stage, during which the case is managed, and online ADR
methods are employed; a case officer oversees the process, which may include online
or telephone conciliation, mediation, or early neutral evaluation; 3) dispute resolution
stage, which may involve a hearing conducted via video or telephone communication
or a decision based on written evidence. The decision of this court binding and can
be subject to appeal (See: Schmitz, 2019, p. 134-137; Tan, 2019, p. 118, 119; Rabinovich-
Einy & Katsh, p. 194-196).

The USA has also initiated several ODR projects in collaboration with private companies
like Matterhorn and Tyler Technologies, focusing on online dispute resolution within the
judicial context. These pilot projects encompassed various categories of disputes, such
as traffic fine non-payment disputes in Michigan (Schmitz, 2019, p. 105-108), minor tax
disputes in Ohio (Schmitz, 2019, p. 109—114), debt collection and traffic fine non-payment
disputes in New York (Rabinovich-Einy & Katsh, 2017, p. 114, 115). A distinctive feature
of these pilot initiatives was incorporating ADR methods, including negotiation, mediation,
or conciliation, as early stages of the dispute resolution process. For instance, an online
small claims court in Utah was established in 2018, with jurisdiction over claims valued
up to $11,000. This court offers a comprehensive dispute resolution cycle, akin to the CRT,
involving three stages: 1) educational and informational stage, utilizing an expert system
for guidance; 2) facilitating dispute resolution stage, which also includes mediation as an
option; 3) adjudication stage, at which parties can choose between online or in-person trials
(Tan, 2019, p. 120, 121).
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Rabinovich-Einy and Katsh (2017) emphasize that introducing new technologies
in courts allows for overcoming barriers to access justice in a way that was not available
before. The authors identify three technological changes that have occurred that would
enable courts to improve access to justice: 1) new efficiencies; 2) increased conveniences
of case processing and the ability to handle more cases; 3) new justice opportunities in terms
of consistency, leveling the playing field through the availability of predefined options,
language choice, data collection and subsequent proactive learning, improved procedural
design (p. 203).

These emerging court practices are reshaping the image of civil courts and justice,
significantly impacting the evolution of the international standard for access to justice.
Modern online courts adhere to a model comprising three primary phases: 1) dispute
avoidance, aligns with the initial informational stage, where efforts are directed at preventing
disputes from escalating; 2) dispute containment, the second facilitative stage, where parties
endeavor to resolve the dispute through direct negotiations or consensual processes
involving a neutral third party, such as mediation or conciliation; 3) dispute resolution
in adversarial trial (Online Dispute Resolution Advisory Group, 2015, p. 17, 18). These
systems predominantly emphasize the first two stages, while classical courts make an accent
to the third one.

Online ADR is beginning to integrate into online platforms of formal justice, becoming
a part of them, which indicates the hybridization of formal and informal justice processes.
This shows the creation of a new architecture of the civil dispute resolution system, which
is based on several fundamental provisions. Firstly, it is dominated by consensual approach,
which allows to settle a dispute at the earliest stages because negotiations, mediation and
other conciliation procedures are built into the dispute resolution process. Secondly, such
a system is centered on the users of the platform — the parties to the dispute, their interests
and convenience; in particular, some systems even provide for the possibility of leaving
feedback from the parties, which the developers subsequently use to improve them.
Thirdly, creating online courts increases the efficiency of judicial proceedings and saves
state resources by automating processes. Fourthly, using such systems is less costly for
the parties due to lower court fees and the ability to represent their interests independently,
without a professional representative, as the system is transparent and designed for a user
who is not a legal expert. Fifth, such a system can ensure equal access to justice, as its
simplicity and high degree of algorithmization can balance the positions of the parties
and eliminate, or at least mitigate, the so-called procedural advantages of one of the parties,
such as their more significant financial resources, frequency of court appearances, legal
knowledge, etc. Despite the undoubted benefits of online courts, it is also worth paying
attention to specific challenges facing their implementation, in particular, ensuring the
safe and uninterrupted operation of the system without interference from third parties;
enormous financial costs for its creation by the state; the need for limited access to system
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management to reduce the risks of interference; confidentiality to protect personal data;
enforcement of court decisions (Committee on Legal Affairs and Human Rights, 2015;
Consultative Council of European Judges, 2011). It is worth remembering that the
transition of dispute resolution to the online area can be both a way to facilitate access
to justice and an obstacle to access to court, in particular, in cases where electronic filing
of documents or the use of an online court is mandatory and a person does not have access
to the Internet. This aspect is emphasized, in particular, in Opinion No. (2011)14 of the
Consultative Council of European Judges “Justice and Information Technology”, which
notes that not all people have access to ICT and therefore more traditional means of access
to information should not be abolished at this time. This is a particularly pressing issue
about the protection of vulnerable persons. The use of ICTs should uphold procedural
safeguards for those who do not have access to new technologies. States should ensure
that parties without such access are provided with specific assistance in this area
(Consultative Council Of European Judges, 2011). This circumstance must be taken into
account when creating online courts. For example, in CRT, online service is available for
persons with difficulty submitting documents. For those who cannot use it or do not have
access to the Internet, there are telephone or paper services for submitting documents
(Salter, 2017, p. 123).

Another issue is connected with the European standards of fair trial within the meaning
the European Convention on Human Rights. Thus, the Parliamentary Assembly of the
Council of Europe emphasizes the need to protect the rights enshrined in the ECHR,
in particular the right to a fair trial (Article 6 of the ECHR) and the right to an effective
remedy (Article 13 of the ECHR) when using ICT in civil proceedings (Committee on Legal
Affairs and Human Rights, 2015). This is also emphasized by the Consultative Council
of European Judges in its Opinion No. (2011)14 “Justice and Information Technology”,
which states that ICT should be a means of improving court administration, improving
access to court and strengthening the guarantees of Article 6 of the ECHR — impartiality,
independence of judges, fairness and reasonable time of trial (para. 5). At the same time,
judges should determine the advantages and disadvantages of ICT and identify and address
any risks to the proper administration of justice. ICT should not diminish the procedural
rights of the parties (para. 7). Judges should be aware of such risks as they are responsible
for protecting the rights of the parties. ICTs should not interfere with judges’ ability to apply
the law independently and impartially (para. 8). In addition, the use of ICT should not
reduce procedural safeguards (or affect the composition of the court) and in no case should
it deprive a person of the right to an adversarial hearing before a judge, the right to produce
original evidence, the right to examine witnesses or experts, and the right to present any
materials or submissions that the person considers useful. Moreover, the use of ICT should
not affect the mandatory hearings and other essential formalities provided for by law
(para. 28) (Consultative Council Of European Judges, 2011). The need to comply with
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procedural guarantees of fairness of the trial in online courts is also emphasized in the
scientific literature (Schmitz, 2019, p. 156).

The absence of oral hearings in online court proceedings, when appropriately justified
and balanced with procedural safeguards, can be compatible with the provisions of Article
6(1) of the European Convention on Human Rights (ECHR). The European Court of Human
Rights (ECtHR) recognizes that the right to an oral hearing is not an absolute requirement
in all cases, and there are situations where written proceedings may be sufficient. However,
certain conditions must be met to ensure the fairness of proceedings conducted primarily
in writing. These include (a) right to request an oral hearing: online courts should provide
parties with the opportunity to request an oral hearing when they consider it necessary;
this ensures that individuals have the option to present their case orally if they believe
it would better serve their interests; (b) efficiency and economy: the use of written
proceedings should be justified by considerations of efficiency and economy. For simple
and straightforward cases that do not require complex evidence or extensive oral
presentations, written proceedings may be appropriate; (c) equality of arms: it is essential
to maintain the principle of equality of arms, meaning that both parties should have an equal
opportunity to present their case and respond to the arguments of the opposing party;
(d) procedural safeguards: online court procedures should incorporate procedural safeguards
to compensate for the absence of oral hearings; this may include clear rules for written
submissions, deadlines, and mechanisms for fact-finding and evidence presentation;
(e) transparency: proceedings, whether oral or written, should be transparent and accessible
to the parties involved; parties should be informed about the process and their rights
throughout the proceedings (Frobrich v. Germany, Fexler v. Sweden, Tsuvina, 2020).

Regarding the legitimacy of online justice, there are valid concerns about ensuring that
ICT to court does not trivialize the judicial process or devalue judicial resources. It is crucial
to strike a balance between leveraging technology for efficiency and accessibility and
maintaining the fundamental function and humanistic aspect of justice. Some key
considerations in achieving this balance include public perception, access to justice, ethical
considerations, human-centered approach, continuous improvement. In summary, online
courts have the potential to offer efficient and accessible dispute resolution mechanisms,
but it is essential to ensure that they operate in a manner consistent with the principles
of fairness, transparency, and access to justice. Striking the right balance between technology
and human-centric principles is crucial to the success and legitimacy of online justice
systems.

Conclusions of the research. Summarizing the above, one of the most promising areas
of reforming the civil procedure sphere worldwide is currently recognized as the
implementation of ODR, which includes online ADR and online courts. Modern online
courts are characterized by a hybridization of formal and informal justice processes, which
creates an image of a new court and justice in civil cases and significantly affects the
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evolution of the understanding of the international standard of access to justice. The
advantages of online courts include a shift in focus to the user of the online court platform,
greater efficiency of court proceedings through process automation, and the system’s cost-
effectiveness in terms of time and money, as its implementation reduces court costs and
enables self-representation through easy navigation, etc. Such a dispute resolution system
is also of crucial importance for ensuring equal access to justice, as its simplicity and a high
degree of algorithmization can balance the parties’ positions and eliminate, or at least
mitigate, the so-called procedural advantages of the parties. However, the most important
thing, in our opinion, is that online courts can ensure not only access to justice but also
a qualitatively different result of such justice, creating a new architecture of the civil dispute
resolution system, which reflects the prevalence of consensus by integrating online ADR
into the said system at the earliest stages. This allows individuals to settle a dispute before
trial, relieving the judicial system and increasing public satisfaction with it and trust in the
court as an institution in a democratic society.
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T. A. HYBIHA

TOKTOpKa IOPUINYHHUX HayK, JOLEHTKA, 3aBiTyBadka Kadeapy HUBUTBHOTO CYI0YMH-
CTBa, apOiTpaxky 1 MI>KHApOAHOTO NMPHUBATHOTO Npasa HallioHaabHOrO IOPUANYHOTO YHi-
BepcuTeTy iMeHi SpociaBa Myaporo, Ykpaina, M. XapKiB

OHJIAVH-CY] IK INIAT®OPMA JJI5 PO3ITIAIY
MAJIO3HAYHUX CIIPAB Y KOHTEKCTI ITPABA
HA COPABEIJIMBUM CYA Y HIUBLJIBHOMY CYAOYHUHCTBI

IocTranoBka npodaemu. OnnaiiH-BperymoBanns ciopiB (ODR) e BayknuBUM acriex-
TOM TpaHchopMaIlii MpUBATHUX Ta IyOJITHIX MEXaHI3MiB BUPIMIEHHS criopiB. Llst eBosro-
IIisl HEPO3PHUBHO TIOB’sI3aHA 3 TIOBCIOMHOIO 1HTETpaIliero iH(GOpPMaIiitHO-KOMYHIKAITiTHIX
texnonorii (IKT) y chepy muBineHOTO cynounHcTBa. Y miteparypi ODR mnoB’s3yeTbes
13 320e3Ie4YeHHsIM JOCTYITy JIO TIPABOCY/Isl Ta YCYHEHHSIM (piHAHCOBOTO, YaCOBOTO Ta iH-
(dopmartiiiHoro TUcOanaHcy Mixk CTOPOHAMH MPOBAKEHHS, BOJHOYAC 3anpoBakeHHs [KT
y 1f0 cepy MICTHUTB 1 psii BUKIIMKIB. OHIIANH-CY/IM Hapa3i BBAKAIOTHCS OJTHIEI0 3 HAMOUTBIIT
eeKTUBHUX iHHOBaLil y cdepi BUpILICHHS MaJO3HAYHHUX CIPaB, IPOTe B YKpaiHi 3a3Ha-
YCHHI JTIOCBIJ JIOCI 3aJIUIIAETHCS HEBIJIOMUM, YUM 1 3yMOBJICHA aKTyallbHICTh BKa3aHOTO
JOCIIIKEHHS.

AHaJi3 OCTaHHIX T0CiKeHb i myduikanii. Cepe/ HaOUIbIIT 3HAYYIIUX JTOCITIPKSHb
MOXHA BUJIIJTUTH POOOTH Takux aBTopiB, sik O. Padinosuu-Eitni (O. Rabinovich-Einy),
P. E. Cacking (R. E. Susskind), III. Contep (Sh. Salter), T. Copain (T. Sourdin), B. Tan
(V. Tan), . Tommcon (D. Thompson), A. Jx. IlImitir (A. J. Schmitz) ta in.

90



IIpaBo

Buxiaa ocHOBHOTo mMartepiaJjty. Y CTarTi HAEThCS IPO TEPMIHOIOTIYHY HEY3TOKe-
HICTh, TIOB’sI3aHYy 3 BUKOPHUCTAHHSIM TPHOX CHHOHIMIB Ha To3HaueHHs IT-TexHomorii
y ctepi MUBUIBHOTO CyJOYHMHCTBA, 30KpeMa KibeprmpaBocyns, Tu(poBe IpaBoCyIs
Ta eJIEKTPOHHE NPaBOCYyAIs. ABTOPKA MMPONOHY€E BUKOPUCTOBYBATH TEPMIH «EJICKTPOHHE
MIPAaBOCYIsD», SIKUH BKJIIOYA€ B ceOe eNEKTPOHHY MOAaqy JOKYMEHTIB, €JIECKTPOHHI CHUCTe-
MU PO3IIOJITY CIIpaB, EJIEKTPOHHUI JJOKyMEHTOOOIr, eJIeKTPOHHE BiIKpHUTTS cipas, ODR,
CJIEKTPOHHI CUCTEMH CYyA0BOI MPAKTUKH, BAKOPUCTAHHS IITYYHOTO iHTEJIEKTY B LIUBUILHO-
My cyaounHCTBi. OIHMUM 13 HAMOIBII EPCIIEKTUBHUX HANpsMiB pedopmyBaHHS chepu
LUBUILHOTO CYOUYMHCTBA B YChOMY CBITi Hapa3i BU3HAHO ynpoBakeHHs cuctemu ODR,
sIKa BKJTIOUA€E B ce0e allbTepHATHBHI OHJIAMH-CIIOCOOU BUPIIICHHS CIIOPIB Ta OHJIAWH-CY/IH.
CyyacHi OHJIalH-CYTH XapaKTEePU3yIOThCS riOpuIu3anicto GopMatbHuX i HeopMaTbHUX
MPOIIECIB MPABOCYIIS, IO CTBOPIOE 00pa3 HOBOTO Cy/y B IMBUIBHHUX CIPaBax i CyTTEBO
BIUIMBAE HA €BOJIIOIII0 PO3YMIHHS MIKHAPOIHOTO CTAHIAPTY AOCTYITY IO MPABOCYIIIS.
Jlo mepeBar oHJIalH-CyAiB MOYKHA BITHECTH 3MIMICHHS (OKYCY yBard Ha KOPHUCTyBada
cynoBoi miardopmu, Oibmry e(eKTHBHICTH CYJJOBOTO PO3TIIALY 3aBISKHA aBTOMATH3aIlii
MIPOLECiB, EKOHOMIUHICTh CUCTEMH 3 TOUKH 30pY 4Yacy Ta rpolueii, OCKUIbKHM 11 ynposa-
JDKEHHS 3MEHIIYE CyIOB1 BUTPATH, 1a€ MOXIIUBICTb CAMONPEICTABHULITBA 3aBISKU 3pyU-
Hill HaBiranii Tomo. Taka cucTemMa BUPILICHHS CIOPIB TAKOXX Ma€ BUPIIIAIIbHE 3HAYCHHS
Juis 3a0e31eueHHsT PIBHOTO OCTYIY [0 MPaBOCYAs, OCKUIBKY 11 MPOCTOTa Ta BUCOKUI
CTYMiHb aJITOPUTMI3aLlil J03BOJIsIE 30aIaHCyBaTH TTO3UIII1 CTOPIH Ta yCYHYTH a00 PHHAK-
MHI1 TOM’SIKIIMTH TaK 3BaHi MpolecyabHi epeBaru CTopiH.

BucuoBku. OHnaifH-cyau MOXYyTh 3a0€3MEYUTH HE JUIIE AOCTYI A0 MPaBOCYAJs
y MaJIO3HaYHUX CIIPaBax, a i ToKa3aTH SIKICHO THIHNIA pe3yJbTar CylIOYMHCTBA B IMBUILHIX
CrpaBax, CTBOPIOIOYHM HOBY apXiTEKTypy CHCTEMH BUPIIIEHHS [TUBLIBHUX CIIOPIB, KA BiJ0-
Opakae TIpeBaJIOBaHHS KOHCEHCYCY, IHTETPYIOYH OHJIAH-HATPSIMOK BUPILIECHHS CIOPiB
y 3a3Ha4YCHY CUCTEMY Ha paHHIX cTtamisx. Lle mo3BomnTh ocobaM cipoOyBaTH BperyiroBa-
TH CIIip A0 CYJOBOTO PO3IVISLY, PO3BAHTAXKYIOUH CYIOBY CUCTEMY Ta MiJBHIIYIOUH 33]0-
BOJICHICTh TPOMAJICKKOCTI HEIO 1 IOBIPY 10 CYAy SK IHCTUTYTY IEMOKPATHIHOTO CYCITiTh-
CTBa. 3Ba)Kar0uM Ha 3a3HA4YCHE, y HAIllil IeprKaBi TOIMUTFHO BUKOPHCTATH JOCBI] 3apy0iK-
HUX KpaiH Ta 3apoBaJUTH OHJIAHH-CYIN AJIsl BUPIILICHHS! OKPEMHUX KaTeropiii Malmo3HauHUX
CTpas.

Koporka anorauist 10 crarri

AHorauisi. L{to cTaTTio NIpUCBIYCHO aHAali3y OHJIAHH-CYIIB SIK TUIaTPOPMHU ISl PO3-
IJISITy MaJIO3HAYHUX CIIPaB y HUBUIBHOMY CYIOYMHCTBI. Y CTaTTi OMUCAHO JIBA OCHOBHHX
MIAXOMU JI0 KOHIIETIiT oHnaiH-BupinieHHs cnopiB (ODR) — By3bkuii i upokuii. 3 To4Ku
30py IIMPOKOTO ITiIXOMY aBTOPKA OMHCYE Pi3HI THIH OHJIAWH-CYMIB IS PO3TIIAY Majlo-
3HaYHUX crpas, 30kpema: Online Civil Resolution Tribunal (bpuranceka Komym6is, Ka-
Hana), Online Solutions Court (Benwka Bpuranis) Tomo. ABTopka aHaIi3ye Cy9acHi iHHO-
Ballii B CTPYKTYypi OHJIAH-CY/IiB, TIOB’s3aHi 3 iHTETrpaItiero iHhopMaIiifHuX CHCTEM Ta ajlb-

91



ISSN 2411-5584. ExonomiuHa Teopis Ta mpaBo. Ne3 (54) 2023

TEPHATHUBHUX CIIOCOOIB BUPIMICHHS CIOPIB 10 TiatrGopM oHIaH-cyaiB. OkpeMy yBary
TIPUAIICHO TapaHTisAM TIpaBa Ha CIIPaBEIIMBHUI CYTOBUI PO3IVIA B OHJIAHH-CyIax.

Kurouosi ciioBa: onnait-supimenss ciopiB (ODR), onnaitH-cy/, Mano3HadHi cripa-
BH, CITPABEUIMBUH CYIOBUI PO3IJISL, €IEKTPOHHE MPABOCYIA, KidepIpaBoCyas, UQpo-
BE TIPAaBOCY/I/IS.
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