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BITPOBAJ/I’KEHHS TA 3ACTOCYBAHHA
INPOI'PAMMU «LENIENCY» B 3AKOHOJABCTBO
YKPATHU 3A AHTUKOHKYPEHTHI Y3I'OJKEHI JIi

CrarTs mpucBsYeHA pO3NIIAY IPOOIEMH 3aCTOCYBaHHS BiAIOBITAIIEHOCTI Ta BIIPOBA-
JUKEHHS IPOTPaMU 3BUIBHEHHS BiJl BIIMOBigaIbHOCTI («leniency») B ykpaiHCbKe 3aKOHO-
JTABCTBO 32 aHTUKOHKYPEHTHI y3rokeHi 1ii. [Topsy i3 mpoOiieMoro TOBHOTO 3BiTbHEHHS
BiJI BiJINIOB1IaJIbHOCTI aKTYaJbHOIO € MOXIJIMBICTh 3allPOBA/KCHHS B YKPAiHChKE 3aKOHO-
JTABCTBO MEXaHi3My YaCcTKOBOTO 3BUTRHEHHS BiJ BiJMOBIJAIBHOCTI IJISI CTUMYITIOBaHHS
PO3KPUTTS aHTUKOHKYPEHTHHUX Y3TOJKCHHX JIil Ta 3aCTOCYBaHHs ¢()eKTUBHUX MTOKapaHb
JI0 TIPaBOMOPYIITHHKIB.

Ku1o4oBi cji0Ba: aHTHKOHKYPEHTHI Y3TOKeHi [ii, KapTeabHI 3MOBH, TTOM IKIIICHHS
BIJIMTOBIIATBHOCTI, 3BUTBHEHHS BiJ] BiIMOBIATPHOCTI 32 BUYNHEHHS aHTHKOHKYPEHTHUX
Y3TOKeHHX 1ii, «leniency».

IlocTanoBka npo6JjemMu. Y BCbOMY CBITI MOTOAKEHA MOBEIIHKA CY0’ €KTIB
rOCTIOAAPIOBAaHHS Ta CTBOPEHHS KapTeJIiB HAJIeKaTh 0 HAMOUTBI CepHO3HUX TI0-
pYyIICHb KOHKYPEHTHOTO 3aKOHOMABCTBA. [lopsit i3 3aCTOCYBaHHSIM KOPCTKUX
CaHKIIi}, IK €EeKTUBHUX MPABOBUX IHCTPYMEHTIB OOPOTHOU 3 KapTEeNIsAMU, TIEBUM
MeXaHI3MOM PO3KPHUTTS KapTeJIbHUX 3MOB € BIIPOBAKEHHS IporpaMu «leniency,
TOOTO 3BUTBHEHHS BiJl BIIMOBIIAbHOCTI. BiAmoBimHO 10 11i€i mporpamu cy0’ekTy
TOCITOJIAPIOBaHHS MOXKe OyTH HaJJaHO TIOBHE YHM YaCTKOBE 3BUIBHEHHS BiJ| BiJIIO-
BiJIaJIHOCTI 3a IOTPUMAaHHS MMEBHUX yMOB. [IpoOneMHIM 3amuIIaeThCss MATAHHS
PO3po0IIeHHS MeXaHi3My BITPOBA/KCHHS I[i€1 IPOTpaMu Y BITYM3HSHE 3aKOHO/IaB-
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CTBO Ta MPAKTHYHOTO HOTO BUKOPUCTAHHS 331151 CTUMYJTFOBAaHHS PO3KPUTTS aHTHU-
KOHKYPEHTHHX Y3TOJDKCHHUX JIiil Ta e()eKTUBHOTO IMOKapaHHs MOPYITHHKIB.

AHani3 ocTaHHix Aociaixkensb i mybdaikaniii. [{iii npobnematuii, 30kpema
B KOHTEKCTI BUMHEHHS y3TO/PKCHHX il B KpaiHax €Bpomneiicbkoro Corosy, npu-
CBSIUEHO YMMaJIO yBaru TaKUMH HaykoBIsiMH, sik: C. Banitos, 3. bopucenko,
H. Tpery6eus, M. bapami, C. Menbhuk, O. Kamtanos, I. @umiok, O. bakanincebka,
O. IlnernroBa Ta iH. [luTaHHs 3BUTEHEHHS BiJl BiAMOBIAAIBHOCTI YYaCHUKIB Kap-
TEJIB Maike He JOCIIKeHE BITUM3HSIHOIO IOPUINYHOI Haykor. [Ipore okpemi
poOJIeMHI acTIeKTH peastizalii KoHIemnii «leniency» B pi3Hi YacH BUCBITIIOBAIHUCH
TaKUMHU MPAKTUKyouuMH fopuctami, sk O. Kot, C. lkisp, €. bo6onny, C. Llep-
mryH, O. Jlgkynuy 1a iH.

dopmysroBaHHs Hijeid. MeToro 11i€l CTaTTi € aHaji3 3aCTOCyBaHHS BiIOBI-
JAJIbHOCTI 32 aHTUKOHKYPEHTHI y3TOJIKEH1 11 Ta BIPOBAPKEHHS IIPaBOBOTO PETY-
JIIOBaHHA IHCTUTYTY «leniency» B YkpaiHi.

Buxkiaag ocHoBHOro Marepiamny. OZHUM 13 OCHOBHUX HAIPSIMIB JEP>KaBHOTO
3aXUCTY €KOHOMIYHOI KOHKYPEHIII1 € BUSIBICHHS Ta IPUIIMHEHHS IPaBOIOPYIICHbD,
K1 0OMEXYIOTb, YCYBalOTh, HE JAOITYCKalOTh 400 CIIOTBOPIOIOTh KOHKYPEHIIi0, Ta
NPU3BOAATH A00 MOXKYTh MPU3BECTH JI0 YUIEMJICHHS MpaB MiANPUEMIIB Ta CIIO-
JKMBA4iB, 30KpeMa L1€ aHTUKOHKYPEHTHI y3ro/pKeHi Aii cy0’€KTiB rocrofaproBaHHs,
AHTUKOHKYPEHTHI JIii Iep>)KaBHUX OPraHiB, 3JI0BXKUBAHHS MOHOTIOJLHUM (JOMiHY-
FOYUM) CTAaHOBUIIIEM.

Y BChOMY CBiTi aHTUKOHKYPEHTHI OTOKEHI /111 ¢y0’ €KTiB rOCTIOAapIOBAHHS
(y MDKHapO/IH1M NPaKTHULI TOMIMPEHE MOHATTS «KapTeiby») HAJIEKATh 10 HAHOUIbII
cepilo3HUX MOPYILIEHb KOHKYPEHTHOIO 3aKOHO/1aBCcTBa. [[71s1 6aratbox opraHis i3
3aXUCTY KOHKYpeHIi 00poTh0a 3 KapTeJIsIMU € MIPIOPUTETOM Y iX IPaBO3aCTOCOB-
HIil JiTBHOCTI. Y 3aKOHOJABCTBI Pi3HUX KpaiH CBITY HE CKIAIOCH €JUHOTO ITijI-
XO/ly 10 pOo3yMiHHS mpuponu kaprenbHoi 3MoBu. Tak, y CIIA, Kanani, [3paini
KapTeJbHa 3MOBa — 11€ 3JI0YHH, 1 32 HROTO Tiepe10adyeHa KpuMiHaIbHA BiIIOBIJaTb-
HICTb SIK JIJIs1 KOMITaH1M-y4aCHUIb 3MOBH, TaK 1 ISl IXHIX MocaaoBux ocid. Bimamo-
BiJTHO JI0 3aKOHOJIABCTBa ABCTpaJlii, KapTelbHa 3MOBa — 1€ IPABOMOPYILICHHS, 3a
sKe nepeadaueHa UBIILHO-IPABOBA BIAMOBIAANBHICTE. Y HiMeuuunHi Ta OiibIoc-
Ti kpain €C — kapTesbHa 3MOBa — 11€ aMIHICTpaTUBHE MpaBonopyiieHHs. Y bpa-
31T IpUpojia KapTeJIbHOT 3MOBH Ma€ T10pUIHUIN XapakTep — 1€ BOAHOYAC 1 aJMi-
HICTpaTUBHE MpaBonopymeHHs, i 371049uH [1]. CycniapCTBO AaBHO Bejie MOILIYK
e(heKTUBHUX €KOHOMIYHUX METOJIB Ta MPAaBOBUX MEXaHI3MIiB MOMEPEIKCHHS
YTBOPEHHS KapTesiB Ta 00poThOu 3 HUMH. OCHOBHI METO/IM Ta MEXaHI3MHU, SIKi 3a-
KpIIUIEH] y PI3HUX IPABOBUX CHUCTEMAaX, MOJKHA MOJUINTH 32 TAKUMHU HaIPSIMaMU:
1) 3arpo3a 3acToCyBaHHs CyBOPUX CaHKIII/ — MOTEHIIIHO BUCOKI aIMIHICTPATUBHI
mrpadu, M0 HAKJIAAAI0THCS Ha YYACHUKIB KapTeJIbHOI 3MOBH (FOPUIMYHUX 0Ci0),
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Ta KpUMiHaJbHA BIANOBIJAJIBHICTh; 2) CTUMYIIIOBAHHS PO3KPUTTS KapTeJIbHUX
3MOB — 3BUIBHEHHS BiJ BIAOBIAAIBHOCTI Y pa3i 10OPOBIIBHOTO PO3KPUTTS Kap-
TeJIbHOI 3MOBH, BHHATOpO/ia TPETiM ocobam 3a JoHeceHHs iHdopMallii oo ii
icHyBaHHs [2].

KonkypeHniiiiiHe 3aKkoHOJaBCTBO YKpaiHU pO3KPUBAE 3MICT MOHATTS «KapTeJlb-
Ha 3MOBa» B KOHTEKCTI IHIIOTO MOHSTTS — «AHTUKOHKYPEHTHI Y3TO/UKEH1 Tii».
BunHeHHS aHTUKOHKYPEHTHUX Y3TO/DKEHHX /il BiAMOBLAHO 110 1. 1 cT. 50 3akoHy
€ TIOPYIICHHSIM 3aKOHOAABCTBA MPO 3aXUCT €KOHOMIYHOI KoHKypeHItii. CT. 52 3a-
KOHY niepe0adeHa BiIMOBIIAIbHICTh Y BUTVISII HAKIAACHH ITpady y po3mipi 10
JIECATH BIJICOTKIB JI0OXOAy (BUPYUYKH) Cy0’€KTa TOCIOAApIOBaHHS BiJ| peai3allii
MpoAyKIIii (ToBapiB, poOiT, MOCIYT) 32 OCTaHHIN 3BITHUH PIK, IO MIEPETYyBaB POKY,
B IKOMY HakjagaeTbes mrpad [3].

Ha nmpaxTuii He 3aBx 11 mTpad, HakIaAeHuH Ha IPaBONOPYIIHUKA, BIIOBIIA€E
po3Mipy, HEOOX1THOMY JUIsl TOKapaHHs [bOTO IIpaBonopyrHuKa. J{is Oinbir edex-
TUBHOI OOPOTHOM 3 KapTeJIbHUMHU 3MOBAaMU a00 aHTUKOHKYPEHTHUMHU 1IMHU
cy0’€KTIB TOCTIOIapIOBaHHS ICHY€ HEOOX1HICTh 3pOOHUTH O1IbII KOPCTOKUMHU
MeToau 00poTHhOU 13 IMMHU 3JI04MHAMU. €Bponeiichbka IPaKTUKa BKa3ye Ha Te, L0
ICHy€ 3aKOHOMIPHICTh MK 3HAYUMICTIO IITPaQiB Ta AKICTIO PO3KPUTTS KAPTEIbHUX
3MOB. 30Kpema, 0axaroul YHUKHYTH 0araToMiIbHOHHUX mTpadiB, KOMMIaHIi ak-
THUBHO OepyTh y4acTh y [Iporpami mom’sKIeHHs BiMOBIATBHOCTI, a Ti Cy0’ €KTH
TrOCIO/IapIOBAHHS, 110 CXWJIBHI O TOTO, 00 CTBOPUTH KapTesib, HAMAratThCs
YTPUMYBATHUCh BiJ] TAKHX JisIHb, OCKUIBKH PO3YyMIIOTh, 110 iX TPUOYTOK HE 3MOXKE
MOKPUTH WTpadHUX CaHKIIH [4].

OT:xe, Ha CyyacHOMY eTarli porpaMa oM’ IKIIeHHs! B1/IMOB1AaIbHOCTI aKTHUB-
HO BUKOPHCTOBYETHCSI KOHKYPEHTHUMH BiJOMCTBaMH SIK €()EKTUBHUI MTPaBOBUI
IHCTPYMEHT pO3CIIilyBaHHs JisSUIBHOCTI KapTeniB. 3aCTOCYBaHHS 1i€i mporpamu
HaOyBae Jie/1aii OUIbLIOro MOIMPEHHS B yChbOMY CBIT1, HACAMIIEPE y JepKaBax —
yneHax €C, CIIA, iHmIuX aeprkaBax 3 yCTaJ€HUMH TPAJIUIISAMU 3aCTOCYBaHHS
KOHKYPEHTHOI'O 3aKOHO/IaBCTBa [5].

CyTHIiCTh mpOrpamMu MOJSTAE B TOBHOMY 200 YaCTKOBOMY 3BUIBHEHHI BiJ IMO-
KapaHHs OHOTO a00 KITbKOX YYaCHHUKIB KapTeIio 32 YMOBH, SKILO BOHU CIIBIpa-
LIOIOTh 13 KOHKYPEHTHUM B1JIOMCTBOM IIPOTSATOM TEPMiHY PO3CIiAyBaHHS, a TAKOX
CTIPUSIOTH PUITMHEHHIO MTOPYIIEHHS 3 00Ky KapTelIto.

JlocBif 31ICHEHHST KOHTPOIO 32 Y3TOKEHUMH JiSIMU B €BPOIICHCHKHX JIeprKa-
Bax CIPUSB 3alIPOBAKEHHIO Ha HAIllOHAJIbHOMY PiBHI 3a3HAaU€HOI MPAKTHKH, PO3-
LIHIOIOYH i1 SK TOTY>KHUI MEXaHi3M CIPHUSHHS BUABIECHHIO MPOTUIIPABHOI MOBe-
JIHKY Ha PUHKY [6].

BBaxaeThcs, 1110 mporpama oM’ sKIIEHHS BiAMOBI1IaTbHOCTI 32 BANHEHHS Tpa-
BONIOPYIIIEHHS € BeJIbMU €(DEeKTUBHOIO Yy BUSBICHHI 3MOB, SIKi 32 IHITUX 00CTaBHH
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MOIIM 6 3aJIMIIMTUCS HEPO3KPUTUMHU. 1i TonoBHa (yHKLis — AecTabiizyBaTu Ji-
SUTBHICTB ICHYFOUHX KapTeJIiB Ta 3aBaIUTH 1HIITUM OTSHIIIHHUM TPABOIIOPYIITHIKAM
BAaBaTHCA 710 KapTeJIbHUX JOMOBJIEHOCTEN. 3aKOHOABIII KEPYyBAJIUCh TUM, LII0 Ha
MPaKTHUIIl TyKe CKIATHO BUSBUTH TAEMHI aHTUKOHKYPEHTHI1 y3rO/KeH1 Jii Ta J0-
BECTH iX iCHyBaHHS. Biatounce 10 moM’ IKIIEHHSI BIANOB1IaJIbHOCT1, MOXKHA OTPH-
MaTH 313HaHHS, MPsAMI JOKa3u MPO IHIIUX YYAaCHUKIB Ta 3MOTY OTPUMATH 1HIII
JI0/1aTKOBI1 JI0Ka3H.

3aBagKH 11 mporpami JoKa3u MOKHA OTPUMATH IIBU/IIIE Ta 3 MEHUIUMH BU-
TpaTamu MOPIBHSAHO 3 TPAAUIIIMHIMHI METOIUKAMU PO3CITiTyBaHH Ta 3a0€3MEeUUTH
HUKaM 001LI0Th 3MEHILIEHHs ITpadiB, MEHII1 OOMEXEHHs 1 HaBiTh TOBHE 3B1JIb-
HEHHS BiJ MoKapaHHs. Meta nporpamu oM’ sKIIeHHs BiAMOBIJAIbHOCTI 3a BYM-
HEHHS [IPaBOINOPYIIEHHS — 3a00IrTH MOPYIIEHHIO MPaBUJ KOHKYPEHLIT IIITXOM
MiABUILEHHS CTYIICHS BUSBICHHS Ta MPUIMHEHHS KapTemiB [7].

FOpuuuHi mizicTaBy JUis 3aCTOCYBAaHHS [IPOTPaMU ITOM’ SIKIIIEHHS BiIIIOB1AAIIb-
HOCTI B YKpaiHi HasiBHI y 4. 5 cT. 6 3akoHy Ykpainu «IIpo 3axuct eKOHOMIYHOi
KOHKypeHIlii». Busnaueno, 30kpema, o ocobda, sKka BUMHWIIA aHTUKOHKYPEHTHI
y3TOJDKEHI i1, ajie paHilie 3a IHIIMX YYaCHUKIB IUX [l JOOPOBUILHO MOBIAOMHIIIA
po 116 AHTUMOHOIIOJIBHUNA KOMITET YKpaiHU 4i HOro TepUuTOpiajibHE BiAUICHHS
Ta Ha/1aj1a iHpopMaIlito, sika Ma€ CyTTEBE 3HAYCHHS JUIs IPUMHATTS PIILICHHS y CIIpa-
Bl, 3BUIBHSETHCS BiJ BIIMOBIIATLHOCTI 32 BUNHEHHS aHTUKOHKYPEHTHHUX Y3TOJ[Ke-
HUX Aiit» (To6To wpady) [3].

Oco0a BBaXKa€eThCs TAKOIO, 1110 PAHIIIE 32 IHIINX YYACHUKIB aHTUKOHKYPEHTHUX
Y3TOKEHUX [IiH 10OpOBUIFHO MOBIAOMMIIA IIPO CBOIO YUACTh Y HUX, SIKILIO HA MOMEHT
TIOJIaHHS 3asBHM PO 3BUIBHEHHSI BiJ BIANMOBiAaIbHOCTI B KoMmiTeTi BiACYTHI 3asBa
1HIIIOT 0cOOM PO 3BUTBHEHHSI Bijl BIAMOBIIAIBHOCTI 32 Y4aCTh Y IUX CAMHUX aHTH-
KOHKYPEHTHUX Y3TO/KEHHX Jis1X. 3BUTbHEHHS BiJl BIIIOBIJATBHOCTI 32 BUMHEHHS
AQHTUKOHKYPEHTHUX Y3TO/KEHHX 1 He HaJaeThCs B pasi, SKIIO 3aIBHUK HE BXKUB
e(eKTUBHUX 3aXO0J[iB CTOCOBHO IMPHUITMHEHHS CBOET y4acTi B aHTUKOHKYPEHTHHUX
Y3TOKEHUX JiSX MiCIs MOBiOMIICHHS ITPpo HUX KoMiTeTy. 3asBHHUK HE 3BUIBHSAETHCS
BiJl BIIMIOBIAIbHOCTI 32 BUMHEHHSI aHTUKOHKYPEHTHUX Y3TOJDKEHUX JiH, SKIIO Ha
MOMEHT IPUUHSATTS PIIICHHS y BiJINOBIIHIN CTIpaBi PO MOPYIICHHS 3aKOHOIaBCTBA
PO 3aXMCT EKOHOMIYHOI KOHKYpPEHLIT OyJI0 BCTAaHOBJIEHO, 1110 3asSBHUK BiJIIIOBIJIA€
OJIHIH 3 TaKMX YMOB: OyB 1HIL[IaTOPOM aHTHKOHKYPEHTHHX Y3TOJDKEHHX Jiii; 3a0e3-
NeYyBaB KEPIBHUITBO AHTUKOHKYPEHTHUMH Y3TO/PKEHUMH JIISIMU; HE HAJaB yCIX
J0Ka3iB abo iH(hopMaIlii CTOCOBHO BAMHEHHS HUM aHTHKOHKYPEHTHHUX y3TOKCHHUX
I, Ipo sKi KoMy OyJ10 BIZIOMO Ta SIK1 BIH MII' O€3M1E€pELIKOIHO OTPUMATH.

3 MeTor0 3a0€e3MeUeHHs peai3alii BCTAaHOBICHOT 3aKOHOIAaBCTBOM MPOLIEAYPHU
3BUIBHEHHS Cy0’€KTIB rOCIOApIOBaHHS BiJl BIAMOBIJAIBHOCTI 3a Y4acTh y aHTHU-
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KOHKYPEHTHHUX Y3TO/UKCHUX JisiX, AHTUMOHOITOJIFHUM KOMITETOM YKpaiHU po3-
po6neno [opsnok monaHHs 10 AHTUMOHONOIBHOTO KOMITETY YKpaiHH 3asB PO
3BUTBHEHHSI B1JI BIAMOBIAAIBHOCTI 32 BUMHEHHS MOPYIIECHHS 3aKOHOAABCTBA PO
3aXUCT EKOHOMIYHOT KOHKYpeHIlii, mepeadaueHoro 1. 1 ¢t. 50 3akony Ykpainu «I1po
3aXUCT €KOHOMIYHOI KOHKYpeHII1» [8].

I3 mpuitnsaTTam 3a3nadeHoro [lopsiiky B Ykpaini 3anpoBaKeHo JeTaabHy Ipo-
Leypy HOAAHHS Ta o3Iy 3asBU Cy0’€KTa rocrnoJaploBaHHs PO 3BUIbHEHHS
BiJl BIJIMOBIIAJIBHOCTI 32 BUNHEHHS aHTUKOHKYPEHTHUX Y3TOJKCHUX JiH, YUM
3po0JIeHO 1€ OJJMH KPOK Ha LUIAXY aJanTallii 3aKOHOAABCTBA MPO 3aXUCT €KOHO-
MIYHOT KOHKYpeHLii YKpaiHu 10 KOHKYpeHLIHHOTo 3akoHoaaBcTBa €C.

Haragaemo, o B €Bponeiicbkomy Coro3i mporpama «leniency» 3acTOCOBY€Th-
cs1 3 1996 p. Ta 3 2006 p. € HOpMaTUBHO BperyiaboBaHow y [loBinomnenHi €Bpo-
neiicrkoi Komicii «IIpo iMmyHITET cCTOCOBHO mTpadiB y crpaBax Mmpo KapTeli».
OCHOBHUMMY MPUHIIMIIAMHA TIPOTPAMHU € TTOBHE 3BIILHEHHS BiJ BiJIIOBIIabHOCTI
NEPIIOro 3asiBHUKA Ta YaCTKOBE 3BUJIHEHHS JIPYroro, TPEThOIO 1 HACTYIHUX 3a-
SIBHUKIB, 32 YMOBHU HaJIaHHSI HUMU JI0OKa3iB, 1110 MAIOTh CYTTERY «JI0JIaHy BapTICTh»
MOPIBHIHO 3 JIOKa3aMU, K1 €BpOIEHChKa KOMICISl BYKE Ma€ y CBOEMY PO3IOPSIKECH-
Hi. 3aBJISKH OMUCAHINA CUCTEMI «3a0X0UCHBbY, OUTBIIICTh KapTenbHHX cripaB y €C
BUKPHUBAETHCS caMe B paMKax Iporpamu «leniency» [9].

binburicTe BeNMUKUX KpaiH 3 aHTHKApPTEIbHUM MPABO3aCTOCYBAHHSIM Telep
MaloTh IPOrpaMu IOM’ IKILIEHHS TIOKapaHHsl, 1 6arato Takux mnporpam Oysio nocu-
neHo B octanHi poku [ 10]. [Tom’ sikieHHs mokapaHHs 03Ha4Ya€e Oy/b-sKe 3MEHIIICH-
HS CaHKIIM B Haropoay 3a iHGOpMallilo YM CHIBOPAII0 MPU PO3CIiAyBaHHI 1 3a-
CTOCOBYETKCS SIK JI0 KOMITaHii, Tak 1 10 Gi3uuHUX 0¢i0, Ta MOXKE BKIIFOUATH ITPOTIO-
3M11110 OUTBII HU3BKOTO MITpady, MEHILIOIO TEPMIHY YK OOMEKYBAIBHOIO IPUMYCY
a00 HaBITh MOBHOTO IMYHITETY (y PI3HHX MPABOBHUX CHCTEMaX «IIOM’ SKIICHHS
BU3HAUYAETHCS MO-PI3HOMY).

SlckpaBUM MPUKIAIOM 3acTOCYBaHHA nporpamu «leniency» y 2016 p. cras
MIPUKIIAJ KapTeIbHOI 3MOBY BUPOOHHUKIB BAHTaXK1BOK. €BpoIeiicbka KOMICisl BCTa-
HoBMJa, 0 komnanii MAN, Volvo / Renault, Daimler, Iveco Ta DAF nopyumnu
aHTHMOHOIIONBHI npaBuia €C, Tomy Oyno BupimeHo omrpadysaru ix Ha 2,9 miupa
noi. [Ipotsirom 14 pokiB BoHHM Oy B KapTeIbHINM 3MOB1 3 METOIO 3aBUIIIEHHS ITiH.
Kpim Toro, ui koMmmnasii BiITEpMIHOBYBaJIM 3alIPOBAKEHHS TEXHOJIOT1H 11 60-
POTHOU 3 3a0pyAHEHHSM HABKOJIUIIHHOTO cepenoBuina. Jiumnre komnanis MAN He
Oyna omrpacdoBaHa, 60 BU3HaNA, M0 KapTens icHye. Kommanito Volvo/Renault
omrpadysaau Ha 670 muH gon., Daimler — 1 mupa mon, Iveco — 494 miH, DAF —
752 mumH o, [11].

OcnoBHoro Metoro 11i€i [Iporpamu s €Bporneiicbkoro Coro3y € HaMaranHs
MOTHBYBaTH YYaCHHKIB PUHKY JOOPOBLIHHO MOBIAOMIISITH B aHTUMOHOIIOJIBHUMA
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OpraH Ipo BUMHEHI MOPYILIEHHS 1 TUM CaMUM IOJIETIIIYBaTH 3aB1aHHs €BpOneichKoi
KOMICI1 3 BUSIBIICHHS KapTEJIiB.

Binznaunmo, 1110 3a yKkpaiHCbKMM aHTUMOHOIIOJIBHUM 3aKOHOJIABCTBOM IEpe/I-
OaueHo JIMIIIE MIOBHE 3BIJIbHEHHS BiJl BiJIMTOBIIAILHOCTI 32 aHTUKOHKYPEHTHI y3r0-
JUKEHI 111 cy0’ €KTiB rocronaproBaHHs. YacTKoBe 3BUIbHEHHS B/l BIATIOBIAAIBHOC-
Ti (HapUKIIaJ, y BUMVISAL 3MEHIICHHS PO3MIpy IITpady y 3B 53Ky 3 HASBHICTIO
[OM’ SIKIITyBaJIbHUX 00CTaBUH) He repedaueHo.

3 MeTo0 3/11iCHEeHHS OAANIBIIOT afanTallii 3aKOHOAABCTBA MIPO 3aXUCT EKOHO-
MIYHOI KOHKYpeHLIi YKpaiHu 10 KOHKYpPEHTHOro 3akoHoaBcTBa €C, AHTUMOHO-
MOJIBHUM KOMITEeTOM YKpaiHu po3pobieHo nmpoekT 3akony Ykpainu «IIpo BHecen-
Hs 3MiH 710 cTaTTi 6 3akony Ykpainu “IIpo 3aXucT eKoHOMIYHOT KOHKYpPEHIIii” 110710
IOM’SIKIIEHHS BiAIIOBIIaILHOCTI.

BinmosigHo 10 3aKOHONIPOEKTY 10 0COOH, sIKa BUMHIIIA aHTUKOHKYPEHTHI1 y3r0-
JDKeHi i1 Ta TOOPOBLIBHO MOBIIOMHIJIA TIPO 116 AHTUMOHOIIOIBHUN KOMITET YKpaiHu
13 HaJaHHM 1H(pOpPMALLiL, KA Ma€ CyTTEBE 3HAYCHHS JJIsI IPUHHATTS PILLIEHHS y CIIpa-
Bl, aJie MPpH IIbOMY HE BI/IMOBIA€ YMOBaM 3BUIBHEHHS BiJl BIIIOBIAJILHOCTI, MOXKE
OyTH 3aCTOCOBAHO IOM SIKILIEHHS B1JIIOBITAJILHOCTI, IepeidadeHoi crarrero 52 3a-
koHy Ykpainu «IIpo 3axuct ekoHOMIYHOT KOHKYpeHLii». [Iopsaok 3BiIbHEHHS Ta
[OM’ SIKIIICHHS! Bi/IMOB1IaJIbHOCTI 0COOU, SIKa BUNHIIIA AHTUKOHKYPEHTHI Y3TO/IKEeH1
Ji1, BCTAHOBIIIOBATUMETHCSI AHTUMOHOTIOJIEHUM KOMITETOM YKpaiHm.

3aKOHOIIPOEKT pO3pOOICHO 3 METOIO aJanTallii 3aKOHOJJABCTBA MPO 3aXHUCT
€KOHOMIYHOI KOHKypeHIii YKpaiHu 0 KOHKypeHLiiHoro 3akoHonaBctBa €C Ta
3aMpOBAKEHHSI IPOLEypH ITOM SKILIECHHsI BiIOBIIAIbHOCTI 3a y4acThb B aHTU-
KOHKYPEHTHHUX y3TOJDKCHHUX MisX. 3a3HaYyeHE CUpHUsATHUME O1IbII e(hEeKTHBHOMY
PO3KPUTTIO aHTUKOHKYPEHTHUX 3MOB Ta CTBOPEHHIO HAJIC)KHOI JJOKAa30BO1 0a3u
y CIpaBax Mpo MOPYILICHHS 3aKOHOAABCTBA PO 3aXUCT EKOHOMIYHOT KOHKYPEHIIi.

3aKOHOIIPOEKT CTBOPUTH YMOBH JUISI MiIBUILECHHS PIBHS PO3KPUTTS aHTUKOHKY-
PEHTHUX y3TrO/DKEHHX A1 opranamu KomiteTy, CTBOpEHHS HaJIe)KHOI JOKAa30BO1 0a3u
y CrpaBax Ipo MOPYIICHHS 3aKOHOIABCTBA MPO 3aXUCT €KOHOMIYHOI KOHKYPEHIIii,
110 MaTUMe MO3UTHBHUI BIUIMB HAa PO3BUTOK KOHKYPEHII1 B YkpaiHi B mijomy [12].

B VYkpaini noku 1o BiCyTHIH [1€BUI MEXaHI3M PETyIIOBaHHS 3BUITLHEHHS Bijl
BI/IMOBITAJILHOCTI YW 3MEHIIEHHS TpadiB 11t cyd’ €KTiB rocronaproBanHs. bpa-
KY€ 1 MOSICHIOBAJIBHUX MaTepiajiB, sKi O JaBajau BIAMOBIII HA YUCICHHI TUTAHHS,
10 BUHHUKaOTh. KpimM Toro, Ha AyMKy Oaratbox JOCIITHHKIB, Ma€ Micle HEel10-
CTaTHS MOIH(GOPMOBAHICTh YUYACHUKIB PUHKY IOAO ICHYIOUUX MOXKJIUBOCTEH
IOM’ SIKIIIEHHS BiAMOBimanbHOCTI [ 13].

BucnoBok. Cepes HaliHeO€3MEUHIMIUX MOPYIIEHb KOHKYPEHIIIHHOTO 3aKOHO-
JIABCTBA Y BCbOMY CBiTi BBa)KalOThCS KapTebHI 3MOBH. KOHKypeHIiliHEe 3aKOHO-
JABCTBO YKpaiHW PO3KPUBAE 3MICT MOHATTS «KapTeIbHA 3MOBa» B KOHTEKCTI MO-
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HATTS — KQHTUKOHKYPEHTHI Y3TODKEHI J1i1», K1 SBJISIOTH COOOI0 JJOMOBJICHOCTI MIXK
Cy0’€KTaMu roCIrolapioBaHHs 3 MPUBOJY BCTAHOBJICHHS IIEBHUX I1iH, a00 MEBHUX
oOMesKeHb 10710 IHIIMX Cy0’€KTIB TOCIOAAPIOBaHHS, 1110 IPU3BEIN a00 MOXYTh
MIPU3BECTHU JI0 HEJOMYIIECHHS, YCYHEHHS Y1 0OMEKEHHSI KOHKYpEeHIlii, abo yIiem-
JIGHHSI 1HTEPECIB 1HIIMX Cy0’ €KTIB TOCHOIAPIOBAHHS YU CHOKHMBadiB. KibKiCTh
PO3IISTHYTHX OCTaHHIM YacOM KapTeJbHUX CIPaB CBITYUTH PO HASIBHICTh IMOCTIi-
HOi po0eMu, a y CBITI MOMIMPIOETHCS 3arajbHe NepeKoHaHHs, 1110 60poThOa 31
«3JTICHUMHU KapTeJSIMU», SIK 1 BUPOOJICHHSI CAMUX 1HCTPYMEHTIB Takoi O60pOThOH,
MOBUHHA OyTH MPIOPUTETHUM 3aBAaHHIM MPAaBO3aCTOCOBHUX OpraHiB. OmHUM
3 e()eKTUBHUX NPABOBUX IHCTPYMEHTIB OOpOTHOM Ta MONEPEIKECHHS CTBOPEHHS
KapTeJliB € 3aCTOCYBAaHHS )KOPCTKUX CAHKIIIH 710 MOPYLTHUKIB. YKpaiHChKe 3aKOHO-
JABCTBO Tepeadadae JOBOJ BEJIMKI mTpadu 32 aHTUHKOHKYPEHTHI Y3TO/KEH] Jii,
sIK1 cKIamarTh 10 10% noxomy (BUpYUYKH) Cy0’€KTa TOCIOAApIOBaHHS Bl peati-
3amii MpoAyKIIii 3a monepeaHiii (iHaHCOBUH PiK), alie BCE X TaKH 3aCTOCYBAHHS
TaKUX BEJIUKUX WTpadiB 11e HE BUPILIy€e TpodiaeMu 60poThOU 31 3MOBaMH, 1 TUM
Taue rnpoliecyaibHi MUTAHHS PO3CIITyBaHHS TaKUX A1il. AHTUMOHOIIOJIBHUN KOMi-
TeT YKpaiHu CTUKAETHCS 3 PSAIOM MPOOIIeM MPU PO3CIIIIyBaHHI TAKUX MTPABOTIOPY-
mensb. [lo-mepie iX ayke CKIIaJHO BUSBUTH, 1 TUM OLIbINE TOKa3aTH.

[Topsiz 13 3aCTOCYBaHHSAM XKOPCTOKUX CAHKIIIHN, aHAJi3 IPAaBO3aCTOCOBHOI CBITO-
BOI PAKTUKHU Y c(hepl 3aXUCTy KOHKYPEHIIii J03BOJISIE€ TOOAYHUTH, 1110 €()eKTUBHUM
[IPaBOBUM IHCTPYMEHTOM PO3CiiAyBaHHs AisUIbHOCTI KapTeniB y €Bpomi ta CLIA
cTana npozpama nooraxcaugocmi abo npoepama nom sKuieHHs 6i0N08i0aAIbHOCI
(leniency program). CyTHICTh IpOrpaMy HOJSATa€ B TOBHOMY a00 YaCTKOBOMY
3BUIBHEHHI B1JI TOKapaHHs OJTHOTO a00 KIJIbKOX YYACHHKIB KApTEITIO 32 YMOBH, SIKITIO
BOHU CITIBIPAIIOIOTH 13 KOHKYPEHTHUM BiIOMCTBOM IPOTSTOM TEPMiHY PO3CIiTy-
BaHHSI, & TAKOXK CIIPHUSIOTH MPUITMHEHHIO MOPYIIEHHS 3 OOKY KapTeJro.

Jis epeKTUBHOTO 3aCTOCYBaHHS MPOrpaMu MOTPiOHA HASIBHICTh YMOB, SIK CTH-
MYJIIOIOUHMX YYACHHUKIB KapTeIl0 BUKOPUCTATH TaKy Mporpamy, TaK 1 COPUSIIOUUX ii
BUKOPHMCTAHHIO y4acHMKamMu Kaptento. Konuenuis «liniency» Mae nepcrnekTuBu
JUTSL IIMPOKOTO 3aCTOCYBAHHS 32 YMOBH YIOCKOHAJICHHSI OKPEMHX TOJIOKEHb CIie-
L[1aJIbHOTO 3aKOHOAABCTBA. Big3Hauumo, 1110 32 yKpaiHCbKMM aHTUMOHOIOJIBHUM
3aKOHOJ/IaBCTBOM TIepe10aueHO JIUIIEe TTOBHE 3BIILHEHHS BiJl BIAMOBIIAIBHOCTI 32
AHTUKOHKYPEHTHI y3ro/pKeHI Jii Cy0’€KTiB rocrnoaaproBanHs. YacTkoBe 3BIIIbHEH-
HS BiJl BIJIMOBIIAILHOCTI (HAPHUKIAA, Y BUIISII 3MEHIICHHS pO3Mipy mTpady
y 3B’S13KY 3 HasIBHICTIO [TOM SIKIITYBaJIbHUX 0OCTaBHH) He nependadeHo. OTxe, 10-
IIJTLHO Pa30M 13 TOBHUM 3BUJILHEHHSIM BiJl BIATIOBIAQIBHOCTI ISl TIEPIIIOTO 3asB-
HUKa TIepe10aun T YaCTKOBE 3BIILHEHHS B1J] BIAMOBIIAILHOCTI JJIs 1HIIUX y4ac-
HUKIB, SIKl HaJaBajal HEoOXiaHy iH(popMarito a6o Oyb-IKUM 1HIIUM YUHOM CIPHU-
SITTM PO3KPUTTIO KapTedIto.
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Takox BBayka€MO 3a JOLIIbHE TAPAHTYBAHHS YYACHUKY, IKAN JIOTIOMArae po3-
KpUBaTH 3MOBH 3a0€31eUeHHs TOBHOT KOH(PIACHITIHHOCTI Ta rapaHTiil 3axucTy. 3i
CBOT0 00Ky, 0co0a, fika JoIoMarae po3KpHUTTIO MPaBOMOPYIIEHHS, TOBUHHA J0-
TPUMYBATHUCS TIEBHUX YMOB 1 pealibHO JOTMOMAaraTu po3CiiAyBaHHIO, Halal0uu
HEeOoOX1aH1 JOKa3H.

BucnoBku. OTxe, 171 3a0e31e4eHHs 011 €)eKTUBHOTO PO3KPUTTS Ta MO0~
JIAHHS CTBOPEHHS KapTEIbHHUX 3MOB, MOPS 13 3aCTOCYBAHHIM OUIBII HKOPCTKUX
CaHKII1¥, He0OX1/IHO YIOCKOHAJIEHHS BIIPOBAKEHHS mporpamu «liniency» y Bi-
TYU3HSIHE 3aKOHOAABCTBO, Y TOMY YHCII1 PO3POOIEHHSI METOIMYHOIO Ta IpOorpam-
HOTO 3a0€e3MeYeHHS.

CIIMCOK BUKOPUCTAHOI JIITEPATYPH

1. IBanumeka H. MupoBi yroan 3 AHTUMOHOITOJIEHAM KOMITETOM: TIEPCIIEKTUBH Y KpaiHu
B KOHTEKCTI CBITOBOIO a0CBify [Enekrponnuii pecypc]/ H. IBanuiipka, M. JlapioHoB
// YOpun. ra3. — Pexxum goctymny: http://yur-gazeta.com/publications/practice/
antimonopolne-konkurentne-pravo/mirovi-ugodi-z-antimonopolnim-komitetom-
perspektivi-ukrayini-v-konteksti-svitovogo-dosvidu.html.

2. Mamnbcbkuii O. Sk 6opoTucs 3 kapTensamu? MiKHapOIHUH JOCBI/ Ta YKpaiHChKI mep-
cnektuBH [ Enexrponnnii pecypc] / O. Manscekuid, O. boiuyk // J[3epkaio THKH. —
2008. — 19-26 Bepec. (Ne 35). — Pesxum noctyny: http://gazeta.dt.ua/LAW/yak
borotisya_z kartelyami__mizhnarodniy dosvid ta ukrayinski perspektivi.html (nata
3BepHeHHs: 26.08.2015). — 3aroioBok 3 ekpaHa.

3. Ilpo 3axucT eKOHOMIUHOI KOHKYpeHLii : 3akoH Ykpainu Bix 11 ciu. 2001 p. Ne 2210-11I
// Bimom. BepxoB. Pann Ykpaian. — 2001. — Ne 12, — Cr. 64.

4. Tlpoexkt nporpamu €C «Tacicy «I"apmoHi3allis cHcTeMH KOHKYPEHIIIi Ta Tep>KaBHUX
3aKymiBesib 10 cranaapTiB €Cy». Pekomenaaiii CTOCOBHO MOJIMIIEHHS peai3arii
npaBus koHKypeHuii (HdisnbricTts 1.11.2). 3BiT «KoHuenuis moM’siKIIeHHs
BiJINOBIIANBHOCTI, 110 3aCTOCOBYEThCA €Bporneiicbkolo Komiciero» / miarotoBaeHo
ekcriepToM npoekty Mapkycom Xenaeninom — European Union, Deutsche Gesellschaft
fiir Technische Zusammenarbeit (GTZ) GmbH, Bepecens 2009 poxy [EnexTpornnii
pecypc]: Odiniiinuii Bed-caiit AMKY.

5. bBakaninceka O. AHTUKOHKYPEHTHI Y3ro/KeHi Jii y HallioHATbHOMY Ta 3apyOiKHOMY
3aKOHOJABCTBI (MopiBHsuIbHUHN aHami3) / O. bakaninceka // IlpaBo Ykpainu. — 2010. —
Ne 2. — C. 190-197 [Enextponnuii pecypc] // FOpun. ras. online. — Pexxum noctymy:
http://www.nbuv.gov.ua/old_jrn/soc_gum/pruk/2010 2/24.pdf.

6. bakamincpeka O. O. OcoO6AUBOCTI BIPOBAKEHHS «IIPOTPAMH TTOM SIKIITCHHS
BiJIOBITATBHOCTI» y HAIIOHAIILHOMY Ta 3apyO0i’>KHOMY 3aKOHO/IaBCTBI: MMOPIBHAIBHHN
anami3 // Koukypenuis. BicH. AuTumononon. k-ty Ykpainu. — 2008. — Ne 3(30). —
C. 18-24.

7. Capran I. M. 3nilicHEeHHsSI KOHTPOJIIO 3a Y3TOJKEHUMU AiSIMH B KOHKYPEHTHOMY
3aKOHOJaBCTBI €Bponeiicbkoro Coro3y Tta Ykpainu // Yacon. akan. agBoKaTypH
VYkpainu. — Ne 13 (4°2011). — C. 1-7.

176



To CIIOAapChbKe MMpaBo

8.

10.

11.

12.

13.

[Topsimok momanHs 3asB 10 AHTHMOHOTIOJNBEHOTO KOMITETY YKpaiHu Ipo 3BITLHEHHS
BiJl BIATTOBIAATFHOCTI 32 BUNHEHHS IIOPYIIICHHS 3aKOHOIaBCTBA PO 3aXUCT CKOHOMITHOT
KOHKYypeHIIii, mependbauenoro myHktoM 1 crarrti 50 3akony Ykpainu «IIpo 3axuct
CeKOHOMIYHOI KOHKYPEHL1», 3aTBEPAKCHUN PO3NOPKEHHIM AHTUMOHOIIOIBHOTO
koMiteTy Ykpainu Bix 25 uepsas 2013 Ne 399-p, 3apeectpoBanum B MiHicTepcTBi
toctunii Ykpainu 7 Bepecns 2012 poky 3a Ne 1553/21865 // Odiu. BicH. Ykpainu. —
2012. — 5 xoBt. (Ne 73). — C. 206, ct. 2968.

Kynexa I. YkpaiHChKi HamioHaIbHI HOBUHH, iHPOpMaIliiHe areHTCTBO bizHecmMeHnam
TOTOBUM «371aTH» NapTHEPIB B KapTEIbHIH 3MOBI I0BeIeThCs TOPryBaTHch i3 AMKY
5 xxoBtHs 2012 [Enextponnnii pecypc]. — Pexxum nocrtymy: http://www.unn.com.ua/
uk/exclusive/952808-biznesmenam-gotovim-zdati-partneriv-v-kartelniy-zmovi-
dovedetsya-torguvatis-iz-amku--yurist.

o Take kapreui i sik 3 HUMHU OopoTucs? [ Enekrponnwmii pecypce] : oditiitanii BeO-caiit
AMKY. — Pexxum noctymy: http://www.amc.gov.ua/amku/control/main/uk/publish/
article/120497; jsessionid=A8407C4644262CE9DBC085AD306C99E3.appl.
CrpenbiioBa M. YKpalHCHKi HalliOHATFHI HOBUHH, IH(POpMAIliliHe areHCTBO €BPOKOMICis
omrpadyBana Ha 3 MIPJ 332 KapTeJIbHY 3MOBY HaiO1IbIII KOMIIaHII-BUPOOHHUKIB
BaHTaxiBOK 19 npunus 2016 poky [Enektponnuii pecypc]. — Pexxum goctymy:
http://www.unn.com.ua/uk/news/1588086-yevrokomisiya-oshtrafuvala-na-3-mlrd-za-
kartelnu-zmovu-naybilshi-kompaniyi-virobnikiv-vantazhivok.

AHati3 perynsTOpHOTO BIUIMBY NPOEKTy 3akoHy Ykpainu «[Ipo BHECeHHs 3MiHM 10
ctarTi 6 3akoHy Ykpainu “TIpo 3axucT eKOHOMIYHOT KOHKYPEHIIii” MO0 oM’ SIKIIEHHS
BignoBiganbHOCTI» [Enekrponnnii pecypc] : odiniiinuii Beo-caiit AMKY. — Pexum
noctymy: http://www.amc.gov.ua/amku/control/main/uk/publish/printable
article/99505; jsessionid=47335F9C707F559CF9067D6E21B5C97C.vapp23:1.

3BiT «KoHIIeMIIis oM’ SIKIIIEHHS BiIOBIAAIBHOCTI, 1110 3aCTOCOBYETHCS €BPOIECHCHKOI0
Kowmiciero»: Pexomenaanii crocoBHo nominmenns peaiizanii [IpaBun koHkypeHmii
(misutbHICTE 1.11.2) / ATOTOBICHO EKCIIEPTOM MPOEKTy MapkycoM XeHAETIHOM. —
[poext nporpamu €C «TACIC» «["apMoHizalisi cHcTeMH KOHKYPEHIIIT Ta iep)KaBHUX
3aKyniBens 10 ctanaapTis €C» — Bepecens 2009 poky [Enexrponnmii pecypc]. — Pe-
KM nocTyIry: http://amc.gov.ua/amc/control/uk/publish/article?art id=206730&cat
1d=206717.

REFERENCES

Ivanytska N., Larionov M. Myrovi uhody z Antymonopolnym komitetom: perspektyvy
Ukrainy v konteksti svitovoho dosvidu. Yurydychna hazeta online. Retrieved from:
http://yur-gazeta.com/publications/practice/antimonopolne-konkurentne-pravo/mirovi-
ugodi-z-antimonopolnim-komitetom-perspektivi-ukrayini-v-konteksti-svitovogo-
dosvidu.html

Malskyi O., Boichuk O. (2008). Yak borotysia z karteliamy? Mizhnarodnyi dosvid ta
ukrainski perspektyvy. Dzerkalo tyzhnia. 19-26 veres. (35). — Retrieved from:
http://gazeta.dt.ua/LAW/yak borotisya z kartelyami mizhnarodniy dosvid ta
ukrayinski_perspektivi.html (data zvernennia: 26.08.2015).

177



ISSN 2411-5584. ExonomiuHa Teopis Ta mpaBo. Ne 4 (27) 2016

10.

11.

12.

13.

Pro zakhyst ekonomichnoi konkurentsii. Zakon Ukrainy vid 11.01.2001. 2210-1II.
Vidomosti Verkhovnoi Rady Ukrainy. 12. St. 64.

Proekt prohramy YeS «Tasis» «Harmonizatsiia systemy konkurentsii ta derzhavnykh
zakupivel do standartiv YeSy». Rekomendatsii stosovno polipshennia realizatsii pravyl
konkurentsii (Diialnist 1.11.2). Zvit «Kontseptsiia pomiakshennia vidpovidalnosti,
shcho zastosovuietsia Yevropeiskoiu Komisiieiu» / pidhotovleno ekspertom proektu
Markusom Khendelinom — European Union, Deutsche Gesellschaft fiir Technische
Zusammenarbeit (GTZ) GmbH, veresen 2009 roku.

Bakalinska O. (2010). Antykonkurentni uzghodzheni dii u natsionalnomu ta
zarubizhnomu zakonodavstvi (porivnialnyy analiz). Pravo Ukrainy. 2. Retrieved from:
http://www.nbuv.gov.ua/old_jrn/soc_gum/pruk/2010 2/24.pdf

Bakalinska O. O. (2008). Osoblyvosti vprovadzhennia «prohramy pomiakshennia
vidpovidalnosti» u natsionalnomu ta zarubizhnomu zakonodavstvi: porivnialnyy analiz.
Konkurentsiia. Visnyk Antymonopolnoho komitetu Ukrainy. 3(30).

Sarhan I. M. (2011). Zdiisnennia kontroliu za uzghodzhenymy diiamy v konkurentnomu
zakonodavstvi Yevropeiskoho Soiuzu ta Ukrainy. Chasopys akademii advokatury
Ukrainy. 13.

Poriadok podannia zaiav do Antymonopolnoho komitetu Ukrainy pro zvilnennia vid
vidpovidalnosti za vchynennia porushennia zakonodavstva pro zakhyst ekonomichnoi
konkurentsii, peredbachenoho punktom 1 statti 50 Zakonu Ukrainy «Pro zakhyst
ekonomichnoi konkurentsii», zatverdzhenyi rozporiadzhenniam Antymonopolnoho
komitetu Ukrainy vid 25 chervnia 2013. 399-r, zareiestrovanym v Ministerstvi yustytsii
Ukrainy 07 veresnia 2012. 1553/21865. Ofitsiinyi visnyk Ukrainy vid 05.10.2012. 73.
Ivan Kulekha. Biznesmenam hotovym «zdaty» partneriv v kartelnii zmovi dovedetsia
torhuvatys iz AMKU. Retrieved from: http://www.unn.com.ua/uk/exclusive/952808-
biznesmenam-gotovim-zdati-partneriv-v-kartelniy-zmovi-dovedetsya-torguvatis-iz-
amku--yurist.

Shcho take karteli i yak z nymy borotysia? Ofitsiinyi veb-sait AMKU. Retrieved from:
http://www.amc.gov.ua/amku/control/main/uk/publish/article/120497; jsessionid=AS8
407C4644262CE9DBCO85AD306C99E3.appl.

Mariia Streltsova. Yevrokomisiia oshtrafuvala na 3 mlird za kartelnu zmovu naibilshi
kompanii-vyrobnykiv vantazhivok. Retrieved from: http://www.unn.com.ua/uk/
news/1588086-yevrokomisiya-oshtrafuvala-na-3-mlrd-za-kartelnu-zmovu-naybilshi-
kompaniyi-virobnikiv-vantazhivok.

Analiz rehuliatornoho vplyvu proektu Zakonu Ukrainy «Pro vnesennia zminy do statti
6 Zakonu Ukrainy «Pro zakhyst ekonomichnoi konkurentsii» shchodo pomiakshennia
vidpovidalnosti». Ofitsiinyi veb-sait AMKU. Retrieved from:http://www.amc.gov.ua/
amku/control/main/uk/publish/printable_article/99505; jsessionid=47335F9C707F55
9CF9067D6E21B5C97C.vapp23:1.

Zvit «Kontseptsiia pomiakshennia vidpovidalnosti, shcho zastosovuietsia Yevropeiskoiu
Komisiieiu»: Rekomendatsii stosovno polipshennia realizatsii Pravyl konkurentsii
(diialnist 1.11.2). Retrieved from: http://amc.gov.ua/amc/control/uk/publish/article?art
1d=206730&cat_id=206717.

Crarts Hagiiinuia 1o peaaxii 06.10.2016.

178



To CIIOAapChbKe MMpaBo

T. U. LIBBIJAKAS
KaHAWJAT IOPUINYECKUX HayK, aCCHUCTEHT Kadeapsl Xo3aicTBeHHOro npasa Hanmo-
HAJILHOTO IOPUINYECKOTO YHUBEpCUTETa uMeHH SIpociaBa Myaporo, XapbkoB

BHEJAPEHUE U TIPUMEHEHUE
MMPOI'PAMMBI «LENIENCY)»
B 3AKOHOJATEJIBCTBO YKPAUHDbI
3A AHTUKOHKYPEHTHBIE COIVIACOBAHHBIE JTEHCTBUS

Crarps MOCBSIIEHAa PACCMOTPEHUIO ITPOOIEMBI IPUMEHEHHS OTBETCTBEHHOCTH U BHE-
JpEeHHs IPOTPaMMBbl OCBOOOXKICHHUS OT OTBETCTBEHHOCTH («leniency») B yKpauHCKoOE 3a-
KOHOJIaTEeNILCTBO 38 AaHTHKOHKYPEHTHBIE COTJIAaCOBaHHBIE AeHCTBHA. BmecTe ¢ mpoOnemoit
MIOJTHOTO OCBOOOXKIEHHS OT OTBETCTBEHHOCTH, aKTyalbHOH sIBISETCS MpodiaemMa BBOJA
B YKPaMHCKOE 3aKOHOJATEIbCTBO MEXaHMU3Ma YACTHYHOTO 0CBOOOKICHHSI OT OTBETCTBEH-
HOCTH ISl CTUMYJITUPOBAHUS PACKPBITHS aHTUKOHKYPEHTHBIX COTJIACOBAHHBIX IEHCTBUIA
U IpUMEHEeHHs YQPEKTUBHBIX HaKa3aHWH K MPaBOHAPYIIUTEIISIM.

KioueBble cjioBa: aHTUKOHKYPEHTHBIE COINIACOBAHHBIEC IEHCTBUS, KapTEJIbHBIE 3T0-
BOPBI, CMSITYCHUS] OTBETCTBEHHOCTH, OCBOOOK/ICHHUS OT OTBETCTBEHHOCTH 32 COBEPIIICHHE
AHTUKOHKYPEHTHBIX COTJIACOBAaHHBIX JIEHCTBHH, «leniency».

T. . SHVYDKA
PhD. (Legal Sciences), assistant lecturer of the Economic Law Department Yaroslav
Mudryi National Law University, Kharkiv

IMPLEMENTATION AND APPLICATION
OF THE PROGRAM «LENIENCY»
IN THE UKRAINIAN LEGISLATION
FOR ANTICOMPETITIVE CONCERTED ACTIONS

Problem setting. Along with the use of severe sanctions as effective legal tools for
fighting cartels, an effective mechanism for disclosing cartel agreements is the implemen-
tation of the program «leniency», that is, exemption from liability. The issue of developing
a mechanism for implementing this program in the national legislation and its practical use
to stimulate the disclosure of anticompetitive concerted actions and effective punishment
of the perpetrators is problematic.

Recent research and publications analysis. This issue, in particular in the context of
the execution of coordinated actions in the countries of the European Union devoted a lot
of attention of such scientists as: S. Valitov, Z. Borysenko, N. Trehubets, M. Barash,
S. Melnyk, O. Kashtanov, H. Fyliuk, O. Bakalinska, O. Pletnova, and others. The issue of
the release from liability of the members of cartels almost unexplored domestic legal sci-
ence. However, some problematic aspects of the implementation concept of «leniency» at

179



ISSN 2411-5584. ExonomiuHa Teopis Ta mpaBo. Ne 4 (27) 2016

different times was covered by such practitioners as O. Kot, S. Shkliar, Ye. Bobonych,
S. Shershun. O. Diakulych, etc.

Paper objective. An article purpose is to analyse of the application liability for anti-
competitive concerted actions and implementing regulation institute «leniency» in Ukraine.

Paper main body. Among the most dangerous violations of competition legislation
throughout the world are considered to be cartels. One of the most effective legal tools to
fight and prevent the establishment of cartels is the use of severe sanctions to the violators.

Along with its application analysis of law enforcement practices in the sphere of pro-
tection of competition allows to see what an effective legal tool for the investigation of
cartels in Europe and the United States became a program of indulgence or liability (leni-
ency program).

The essence of the program is the full or partial exemption from the punishment of one
or several members of the cartel, provided that they cooperate with the competition agen-
cies during the period of investigation, and contribute to the cessation of infringements of
the cartel.

Conclusions of the research. The concept «liniency» has broad prospects for applica-
tion in Ukraine under condition of improvement certain provisions of special legislation.
According to Ukrainian antimonopoly legislation provides only full exemption from liabil-
ity for anticompetitive concerted actions of economic entities. Therefore, it is advisable
together with a full exemption from liability for the first applicant to provide a partial
exemption from liability to other who have provided information or any other way con-
tributed to the uncovering of the cartel.

Also consider it expedient to guarantee to the participant who will help uncover the
conspiracy ensuring total privacy and security protection. For its part, the person who helps
reveal offense must adhere to certain conditions and really help the investigation by pro-
viding the necessary evidence.

Short Abstract for an article

Abstract. The article is devoted to problems of application of responsibility and imple-
mentation of the exemption program from liability («leniency») in Ukrainian legislation,
anticompetitive concerted actions. Along with the problem of complete exemption from
liability, the actual possible implementation in Ukrainian legislation mechanism of partial
exemption from liability to encourage the disclosure of anticompetitive concerted actions
and effective punishment to the offenders.

Key words: anticompetitive concerted actions, cartel agreements, exemption from
liability, exemption from liability for committing anticompetitive concerted actions,
leniency.
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