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YAOCKOHAJIEHHA MEXAHI3MY
rOCIIOJAPCBHKO-ITPABOBOI BIJIITOBIJIAJIBHOCTI
Y COEPI EKOHOMIYHOI KOHKYPEHIIIT

BurHeHHS MOPYIIeHb 3aKOHOAABCTBA PO 3aXUCT SKOHOMIYHOT KOHKYPEHIIIT 3aBjiae
3HAYHOI HIKOJIH SIK €KOHOMIIIi, TaK 1 CyCIUIBCTBY YKpaiHu. 3II0BKHUBaHHIO MOHOTIOJIBHUM
CTAHOBHIIEM HA PHHKY, aHTUKOHKYPEHTHUM Y3TO/DKCHUM JIisIM, THIIIUM BUSIBAM JTUCKPH-
MiHarlii cy0’€KTiB TOCIIOAPIOBAHHS HEMOXKIMBO MTPOTUIISITH JIUIIIE IUITXOM 3aKOHOIABUNX
3a00poH. Po3B’s13aHHS 1IbOTO 3aBJAHHS MOKIAICHO HA TAKUH BKIUBUHN CIEMEHT MPaBO-
BOT'0 3a0€3MEUYCHHS POTHUIIT TIOPYILICHHSIM aHTHMOHOIIOIbHO-KOHKYPEHTHOTO 3aKOHOaB-
CTBa, SIK CHCTEMa OXOPOHHHX 3aC00iB MPABOBOTO BIUIMBY (CaHKIIiN), IO 3aCTOCOBYIOTHCS
JI0 TIPABOIOPYIITHUKIB. J]y’Ke BaKJIMBUM aclIEKTOM y [[bOMY IIMTAaHHI € BYaCHICTh BUSIBJICH-
Hs Ta IPUTNTMHEHHSI TAKUX TIOPYIICHD Ta 3aCTOCYBAaHHS BiAMOBIAIIEHOCTI, CIIiBPO3MIipHOL
3 HACJIIIKaMH, 3aBJIaHUMH MPABOMIOPYIICHHSIM.

KuarouoBi csioBa: mpaBoBe 3a0e31eueHHS] eKOHOMIYHOT KOHKYPEHIIi1, aHTUMOHOTIONb-
HO-KOHKYpPEHTHA TIOJIITHKA IePKaBH, TIPABOMIOPYIIICHHS y chepi aHTHMOHOTIOILHO-KOH-
KYPEHTHOT'O 3aKOHOJIaBCTBA, BIATIOBIIAJIbHICT 3 MOPYIICHHS KOHKYPEHTHOTO 3aKOHO-
JIABCTBA.

IMocranoBka npodsemu. [TutanHs kBasighikallii Ta BUSIBICHHS TPABOIIOPYIIEHb
KOHKYPEHTHOTO 3aKOHO/IAaBCTBA € YK€ aKTyaJIbHUM. AJie BaXKJIMBOI yBaru 3aciy-
TOBYy€ caMe MHUTaHHS MPUTATHEHHS 70 BIIMOBIIATbHOCTI BUHHHUX OCI0 1 CHiBpO3-
MIPHICTh TaKO1 BIAMOBIATHHOCTI 3 HACIIKAMH, 3aBJJAHIUMH [IPABOIIOPYIICHHSIMH
y it cdepi.
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AHaJIi3 oCTaHHIX AocailKeHb i myOaikauniii. {ociimkennsamu B 1l cdepi
3aliMaroThes Taki BueHi, sik I. Anaporyk, O. be3yx, B. bazunesud, O. bakaninchka,
C. Banitos, B. I'eenp, FO. XKypuk, b. KBacuiok, B. Jlaryrin, H. Manaxosa, T. Yna-
noB, I. lllymuso ta iHmmi.

dopMmyaoBaHHA 1Hijei. MeToro CTAaTTi € aHami3 BUIB BIANOBIIAIBLHOCTI,
nependadeHoi KOHKYPEHTHUM 3aKOHO/IaBCTBOM, Ta MPOMO3HILII OO0 yI0CKOHA-
JIEHHS] MEXaH13MY MPUTATHEHHS JI0 BIAMOBITATBHOCTI, 32 IPABOMOPYIICHHS y ce-
Pl EKOHOMIYHOT KOHKYPEHITii.

Buxuiag ocHoBHoOro marepiasy. KoHKypeHTHE 3aKOHOIABCTBO TIepea0avac rmepe-
JIK TTPAaBOTIOPYIIIEHB, @ TAKOXK BIIMOBIIATBHICTB 32 I1i IPABOMOPYIICHHS, 10 ITePe/I-
6aueni y 'ocnomapcskomy konekci Ykpainu [1], 3akonax Ykpainu «IIpo 3axuct
€KOHOMIYHO1 KOHKYpeHIIii» [2], «IIpo 3axucT Bij HemoOpOCOBICHOT KOHKYpeHIIii» [3].

JloknaaHinie 3ynNMHUMOCS Ha BIJANOBIAAIBHOCTI CaM€ 3a MPaBONOPYILIEHHS
y cdepi eKOHOMIYHOT KOHKYPEHIIii, cepen skux 3akoH Ykpaiau «IIpo 3axuct exo-
HOMIYHOT i KOHKYPEHIIiD» BUALISE TaKi BUIU, SIK AHTUKOHKYPEHTHI y3TO/IXKEeH] [ii;
3JIOBXKUBAHHS MOHOIIOJIBHUM (JIOMIHYIOYMM) CTAHOBHUIIIEM; aHTUKOHKYPEHTHI il
OprasiB BJa/i1, OPTraHiB MICIIEBOTO CaMOBPSyBaHHS, OPTaHiB aJAMIHICTPAaTUBHO-
TOCITOJIAPCHKOTO YIPABIIHHS Ta KOHTPOIIO; 00MEXyBallbHA JisSUTbHICT CY0 €KTIB
rocroapoBaHHs, 00’ e1HaHb Ta iHII [2]. OcoOMUBOCTI MOPSIKY PO3INIALY 3asB,
CIpaB MPO MOPYUICHHS 3aKOHOJABCTBA MPO 3aXUCT EKOHOMIYHOI KOHKYpPEHIi Ta
PO 3aXUCT B1Jl HENOOPOCOBICHOT KOHKYpeHLIi BUu3HaueHi [IpaBunamu po3msay
CTIpaB PO MOPYUICHHS 3aKOHOJJABCTBA PO 3aXUCT EKOHOMIYHOT KOHKYPEHIIii, 1110
3aTBEPKEHI PO3NOPSIIKEHHAM AHTUMOHOIOJBHOTO KOMITETY YKpaiHU Bif
19 xBiTHs 1994 p. Ne 5 3 HACTYMHUMH 3MiHAMH 1 IOIOBHEHHAMH [4].

SIK 1 BCl 1HILI TPaBOMOPYIICHHS, TOPYIIEHHS 3aKOHOJABCTBA PO 3aXUCT €KO-
HOMIYHOT KOHKYPEHIIi1 3a 10ro HacIiAKaM1 € CyTO HETaTHBHUM SIBHILIEM 1 TSATHE 32
co6oro BiAnoBiaanbHicTh. KOpuanyHa BiANOBIAATBHICTS 3@ MOPYIIEHHS aHTUMO-
HOTIOJIbHO-KOHKYPEHTHOTO 3aKOHOJIaBCTBA, 30KpeMa 3a MOPYIICHHS 3aKOHOAABCTBA
PO 3aXUCT EKOHOMIYHOT KOHKYpEHIIi, OyIy€eThCs 3a 3arajJbHUMU MpaBUIIaMU
OPUANYHOT BIAMOBIATBHOCTI 3T1AHO 3 TEOPIEIO IepKaBH 1 mpasa. Tomy HEOOXi-
HO BUJAUIATH TaKi MUTAHHS IOPUINYHOI BIMOBIAAIBHOCTI y c(hepl KOHKYpEHIii, K
ii miacTaBu, 30KpeMa MpaBOIOPYIICHHS 1 HOTO CKJIaI, i, QyHKIIIT, BUAM, CAHKIIIT,
TaKoOX Oe3mocepeHhO 3aKOHOIABCTBO, SIKE 1 BiIOOpakae MOIOKEHHS FOPHIUIHOT
BiIMOBIAAIEHOCTI. OCOOIHMBICTIO BIAMOBIABHOCTI 32 MOPYIICHHS KOHKYPEHTHO-
T'O 3aKOHOJ/IaBCTBA, SIK 1 TOCMOIAPCHKO-TIPABOBOI BIAMOBIATBHOCTI B LIIJIOMY, € T€,
10 BOHA HAaCTa€e He3aJIeKHO BiJl BUHU MPABOMOPYIIHUKA [5].

[. A. Ulymino Bu3Ha4ae IOpUANYHY BIIIOBIIAIBHICTh 33 MOPYLIEHHS 3aKOHO-
JABCTBA MPO 3aXUCT KOHKYPEHIIiT SIK OXOPOHHI MPaBOBITHOCHHH, 110 BUHUKAIOTh
MIXK KOMIIETEHTHHUM JIEP>KaBHUM OPT'aHOM Ta MPAaBOMOPYIIHUKOM Y 3B’S3KY 13 3a-
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CTOCYBaHHSIM JI0 Cy0’ €KTiB aHTHKOHKYPEHTHOTO MPAaBOMOPYIICHHS IPUMYCOBUX
mrpadHUX 3aX0/1iB Y BCTAHOBICHOMY ITPOIECYaTbHOMY MOPSIIKY. 3aX011 FOPH Y-
HO1 BIAMOBIAATBHOCTI 3HAUHO BIJIPI3HSAIOTHCS BiJ 3aXO0JiB 3aXHUCTY, 1[0 MAIOTh
MIPaBOBITHOBIIIOBAILHUN XapakTep. FOpuaudHa BiAMOBIIaIbHICTD, SK PABOBITHO-
IICHHS, BUHUKAE 3 MOMEHTY BUMHEHHS ITPABOTIOPYIIICHHS, aJKe caMe Ha IIiid cTamil
0co0a, 110 BYMHUIIA TIPOTHUIIPABHI Aii, 3000B’s13aHa NPUHHATH 3aX0AU JEPKABHO-
[IPaBOBOTO MPUMYCY, a epKaBa Ma€ MPaBo BXUTH L1 3aX0H [6].

YMHHUM 3aKOHO/ABCTBOM 3a BUMHEHHS AHTUKOHKYPEHTHMX IPaBOINOPYILIECHb
nepeadadeHi rocrnoapchbKo-1paBoBi, aJIMIHICTPAaTUBHI, [IUBUILHO-IIPABOBI Ta KPU-
MiHaJIbHI 3aXO0/IM BiJIOBIIATBHOCTI.

Ha BigMiHy Bifl HIMBUIBHO-IIPABOBUX Ta aJMIHICTPATUBHUX 3aXOMAIB BIIOBI-
JalbHOCTI1, TOCIOAAPCHKO-IIPABOBI CaHKIIII 3aCTOCOBYIOThCSA B 000B’I3KOBOMY
MOPAJIKY. 3a CBOIM XapaKTEpOM IOCIOAAPCHKO-IIPABOB1 CaHKIIi NOAUISIIOTHCS Ha
rOCIOAAPCHKO-YIPaBIiHCHKI (1uTpadHi), KoMIleHcamiiiHi Ta koHpickamuiiHi [6].

3akoHoM Ykpainu «IIpo 3aXucT eKOHOMIYHOI KOHKYPEHLII» 3a HOPYIIECHHS 3a-
KOHOJIaBCTBA IIPO 3aXUCT €KOHOMIYHOI KOHKYPEHIIIT Iepe0ayeHo 3aCTOCYBaHHS
mTpadiB; 3aX0A1B IPUMYCOBOTO MOLTY MOHOMOJIBHUX YTBOPEHbB; aIMIHICTPATHUB-
Ha BIAMOBIIATBHICTH MOCAIOBIIIB 1 IHIIMX MPaIliBHUKIB Cy0 €KTIB TOCIOJAPIOBAH-
Hs1, OpTaHiB BJIaJ1, OPraHiB MICIIEBOTO CaMOBPs1yBaHHs, OpPraHiB aJMiHICTpaTUB-
HO-TOCIO/IaPCHKOTO YIPaBIIIHHS 1 KOHTPOJIIO; BIIIIKOYBaHHS IIKOAHU [2].

Haitnommupenimorw ¢GopMoro BIAMOBIAAJBHOCTI B 11 cdepi € HaKIaeHHS
mrpadiB AHTUMOHONOIBHUM KoMmiTeToM Ykpainu (AMKY). lltpadu naknana-
10ThCs y po3Mipi 1%, 5%, 10% noxomy (BUpYUKH) CyO’ €KTa rOCIOAAPIOBAHHS BiJ|
peadizarii npoaykiii (ToBapiB, poOiT, MOCIYT) 3a OCTaHHIHM 3BITHHM PiK, 10 TIEpe-
JIyBaB POKY, B IKOMY HaKJIaJaeThes Tpad. B pas3i HassBHOCTI HE3aKOHHO OfiepKa-
HOTO TpHOYTKY, mo nepesuirye 10% 3a3nadeHoro noxony (BUpydYkH), mrpad
HaKJIaJa€eThCsl Y HOTPIHHOMY po3Mipi HE3aKOHHO OAEP>KaHOTO MPUOYTKY.

OpHuM 13 BUIIIB BiJIMTOBIAILHOCTI 3a MOPYIICHHS 3aKOHOIABCTBA PO 3aXUCT
€KOHOMIYHOI KOHKYPEHIIIi € IpUMYCOBUH Mo cy0’ekTa rocriofaptoBanss. OqHaK
MpaKkTUKa MOKa3ye, [0 HOpMa 3aKOHY, siKa nependadae Takuil MOJiJ, BUKOHYE
LIBH/JIIIE IPEBEHTHUBHY (IIONEPEKYBaIbHY) (PYHKIIIIO Ta HE Ma€ MPAKTUYHOTO 3a-
CTOCYBaHHS 3a BUMHEHHsI BIANOBIAHUX MPABONOPYILIEHb 3 OMNISAY Ha Take. SKIno
Cy0’€KT rocriofiaproBaHHs 37I0BXKUBAE MOHOIOJBHUM (JOMIHYIOUHM) CTAHOBHILEM
Ha pUHKY, opranu AMKY MOXyTb NPUIHATH pilIEeHHS PO HOTO MPUMYCOBHIA TIO-
ain. Take pilieHHs MiAIArae BUKOHAHHIO y CTPOK, 110 HE MOXe OyTH MeHIIe 6
MicsuiB. [IpumycoBurii Hozia 3aCTOCOBY€ETHCSI HE 3a BC1 TOPYIIEHHSI aHTUMOHOIIOJIb-
HOTO 3aKOHOJABCTBA, a JIUIIE 33 OJTHE 3 HIUX — 3JIOBKUBAHHSI MOHOIIOJIBHHUM (0~
MIHYIOYMM) CTAHOBHILEM Ha pUHKY. 3acTocyBanHs 1i€i cankuii AMKY B pasi
3JI0B)KMBAHHS MOHOIIOJIbHUM CTAHOBHUIIEM Cy0’€KTaMM IOCIOJAapIOBAaHHS HE
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€ 000B’s3K0BUM. PimenHst npo npumycosuit noain yxsaiatoe AMKY, npore Buko-
HaHHS LOTO PIICHHS MOKJIAAA€THCS HA TPABONOPYIITHHUKA.

Crin 3a3HaYMTH, IO B MPAKTHIII BITYU3HSIHUX U 3apYO1KHUX AHTUMOHOTIOJIEHUX
OpraHiB IPUMYCOBHH NOALI cy0’€KTa TOCIOIAPIOBAHHS BUKOPUCTOBY€ThCS K BU-
HATKOBHM 3axi]] BIuiuBy. Ha anb, 3akoHOaBCTBO YKpaiHU HE MICTUTD CIeLiaib-
HOTO HOPMATUBHOTO aKTa, IKUM O BH3HAYAJIUCh OCOOIMBOCTI MPOBEICHHS TPH-
MYCOBOTO TOiTy cy0’€KTiB rocrnonaproBanus 3a pimeHHsM AMKY. binbmr toro,
B 3aKOHOJABCTBI BiJICYTHI clelliajJbHi BUMOTH A0 pimeHHs opraHiB AMKY npo
MIPUMYCOBUH MO FOPUANIHOT 0COOH, 30KpeMa I107[0 BCTAHOBJICHHS TPAHUIHHUX
CTPOKIB MOJiTy, IpU3HAUYEHHs KOMICil 3 MPUIIMHEHHS, BU3HAUYCHHS 000B’s3KiB
cy0’€KTa rocroJiaproBaHHs 13 BUKOHAHHS 1bOTO pilieHHs [7].

Cuctema caHKIIiH 3a MOPYLIEHHS KOHKYPEHTHOI'O 3aKOHO/IaBCTBA, KPIM ILTpPa-
¢1B, fKi HakJIagalOThCSA Ha cy0’ekTiB rocnogaptoBanHs AMKY, Bkitouae B cebe
TAKOXX aJIMIHICTPATHUBHY BiANOBIAaJIbHICTb.

ITocanoBi ocoOu Ta iHII MPaLiBHUKHU Cy0’€KTIB TOCHOJAPIOBaHHS, OPraHiB
BJIAJIM, OPTaHiB MICIIEBOTO CAMOBPSIYBaHHsI, OpraHiB aJIMiHICTPaTUBHO-TOCIIOAD-
CBKOTO YIIpaBJIiHHS Ta KOHTPOJIIO BIANOBIAHO 10 cT. 54 3akony Ykpainu «IIpo
3aXHMCT €KOHOMIYHOT KOHKYPEHIIi1» HECYTh aIMIHICTPAaTUBHY BiJIOBIJAIBbHICTH 3a
MOPYILEHHS NOPaKy HajaHHs iHpopMmanii AMKY, a Takox 3a CTBOPEHHS IEPELIKO]
HOTO TpaIliBHUKaM IPH MMPOBEICHHI NIEPEBIPOK, OTIISITY, BUJTYYCHHI Y1 HAKJIICHH]
apelTy Ha MaiHo, IOKyMEHTHU 4M 1HII1 HOcli iH(opmaii.

3riiHO 3 Li€I0 CTATTEI0 MOCaA0B1 0COOH 3a3HAUYEHUX OPraHiB, KPIM TOr0, MOXKYTh
HECTH a/IMIHICTPaTUBHY BiJINOBIIIbHICT 32 HEBUKOHAHHS pillieHb opraHiB AMKY.
AJIIMiHICTpaTUBHA BIAMOBIJAIBHICTh IMOCAJA0OBUX 0CI0 32 HEBUKOHAHHS PIIICHHS
AMKY nieBHOIO MipOI0 KOMIIEHCYE BIICYTHICTD IITpady 3a Jii, mepeadadeHi cTar-
imu 15, 16, 17 ta 21 3akony Yipainu «IIpo 3axucT eKOHOMIYHOT KOHKYPEHIII».
30Kkpema, 11e — aHTUKOHKYPEHTHI i OpraHiB BJIAI1, A€JIE€TYBaHHS BJIaJHUX ITOBHO-
Ba)KEHb IIJANPUEMCTBAM Ta CXWISHHS JO BUMHEHHS [TOPYLIEHb 3aKOHOIaBCTBA PO
3aXUCT €KOHOMIYHOI KOHKYPEHLIT YU COPUSHHS BUMHEHHIO TaKUX MOPYLIEHb, 00-
ME)XyBaJIbHA JISJIbHICTH 00’ €JHAHb.

3aKoHOJaBellb MaB Ha yBa3i, 1110 Y BUMIA/IKy BUMHEHHS TaKUX MOPYILIEHb OpraHu
AMKY npoBoJsTh po3ciilyBaHHs, HAJJal0Th PEKOMEH/IAllli CTOCOBHO IIPUITUHEHHS
JiH, SIK1 MalOTh O3HAKU MMOPYILIEHHS, pEKOMEHAAIll] 00 YCYHEHHS IPUYUH X BU-
HUKHEHHS 200 BXKUTTS 3aXO0/(iB JUIsl yCYHEHHS HAcHiIKiB. BUKOHaHHS TaKHX peKo-
MEH/Ialii € MiJICTaBOO AJIS 3aKPUTTS MPOBAKEHHSI y CIpaBi 3a YMOBH, 11O MO-
PYLIEHHS HE IMPU3BEJIO JJO CYTTEBOrO OOMEXKEHHS UM CIIOTBOPEHHS KOHKYPEHIIIT
1 HE 3aBJaJIO 3HAUHUX 30MTKIB. SIKIIO XK Il 3aXOU HE JOTIOMOTIIH, TPUHMAETHCS
pilieHHs PO HEOOX1AHICTh NPUIMHEHHS il sIKi KBai(ikyroTbes cT. 50 3akoHy
AK nopyueHHs. | nuie y pasi HeBuUKoHaHHS Takoro pimeHHs AMKY mae Oyt
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3aCTOCOBaHa aJMIHICTPAaTUBHA BIJAMOBIIAJIBHICT J0 MOCAJ0BOI 0COOM OpraHy
Biagu. Cy0’eKTH rocrnofaploBaHHs y Takiii cuTyarlii, TOOTO Mpy HEBUKOHAHHI pi-
menHss AMKY, BignoBigHo 10 cT. 52 3akoHy, MOBUHHI cruiatutu mrpad g0 10
BIJICOTKIB JIOXO/Ty 3a PiK.

3 METOI0 Y/IOCKOHAJIEHHS MPAKTUKU 3aCTOCYBAHHS a{MIHICTPAaTUBHOI B1JIO-
BiJJAJILHOCTI 32 IOPYIIEHHS! KOHKYPEHTHOTO 3aKkoHoaaBcTBa AMKY y 1999 p. Gys
niaroroBaeHui mpoekt 3miH 10 Konekcy Ykpainu npo aamiHiCTpaTHBHI IIPaBo-
HOPYILEHHS, SIKUM 3alIPOIIOHOBAHO HA1aTH MOXIIMBICTh I0caioBUM ocodam AMKY
HE TITBKH CKJIQaTH MPOTOKOJHU PO aIMIHICTPATHUBHI MPABOIIOPYIIECHHS, a i pO3-
IJISIJIATH BIATIOBIIHI CITPAaBH Ta HAKJIAIATH aIMIHICTpATHBHI cTTHEeHHS. [leif mpoekt
16 nmucronaga 2000 p. HaBiTh OyB npuitHsaTUil BepxoBHoto Pajnoro Ykpainu y nep-
IOMY YUTaHHI.

[TapanensHo 110 3akony «IIpo AHTUMOHONONBHUM KoMiTEeT YKpainuy» [8] Oynu
BHECEHI 3MiHH, SIKUMHU HAJaHO MPaBO JepKaBHOMY yrnoBHoBaxxeHoMy AMKY Ta
TOJIOB1 TEPUTOPIAJILHOTO BIJIIEHHS HE TUIBKU CKJIAJaTHU MPOTOKOJIHU NP0 aMiHi-
CTpaTUBHI [IPABOIIOPYIIEHHS, a i PO3MIAAATH BIAMOBIIHI CIIPaBU Ta HAKJIAJaTH aji-
MIHICTPaTHUBHI CTATHEHHS 3a MOPYILIEHHS aHTUMOHOIOJIBHOIO 3akoHoaBcTBa. (Lle
TIOJIOXKEHHS MaJI0 HaOpaTh YMHHOCTI 3 THSI BHECEHHS BiAMOBITHUX 3MiH 10 Konekcy
VYkpainu npo aaMiHicTparuBHi npaBonopyuieHHs.) Onnak AMKY Ttak i He OyB BKIIIO-
YSHHI JI0 TIEPEIIIKY OpPraHiB, K1 YIIOBHOBYKEHI PO3IVISIaTH CIPABHU IPO aIMIHICTpa-
THBHI [IPaBONOPYLIEHHS, K Lie nepenodavyanocs npoekrom. Ilicas uporo AMKY
3HOBY OyJIM HaJIaH1 BiIMOBIIHI MPOMO3MILIi /sl BHEceHHs 3MiH 10 Konekcy, ane 1o
X IpUHHATTS NpoLelypa HAKJIAAEHHs a/IMIHICTPAaTUBHUX CTATHEHb TIOKH 1110 TEepe-
Oavae JMIIIe CKIIaICHHS JIep>KaBHUM yrmoBHOBaKeHUM AMKY a6o rosoBoro Teputo-
plaJIbHOTO BIIUJICHHS BIAMOBIIHUX MPOTOKOJIB 1 HAJCUJIAHHS 1X OpraHam, fKi
YIIOBHOBAXKEHI PO3IVISLIATH CIIPABH MPO aIMIHICTPATUBHI MPABOMIOPYIICHHS.

Came TOoMy B CT. 54 3aKoHy 4iTKO HE PO3MHCAHA MPOLEAYpa 3aCTOCYBAaHHS
aJMIHICTpaTUBHOI BiNoBigaIbHOCTI. BiamosinHo g0 ct. 221 Koaekcy Ykpainu npo
a/JIMIHICTPATUBHI [IPABONOPYLIEHHS, CIIPABU PO aJIMIHICTPATUBHI IPABONOPYIIECH-
HS pO3IVISAAIOTH CY/IJII palOHHHUX a00 MiChKUX CyiB. OTXKe, IPOTOKOJIH, CKIIAICHI
nocanoBumMu ocodbamu AMKY, HajncunaroTeCs 10 BIANOBIIHOTO cyny. BaxinBo
TUIBKH CTEKUTH 33 THUM, 11100 HE IPOCTPOUUTH Yac, IPOTATOM SKOTO MOXKE HaKJIa-
JIaTUCS 3a3HauCHa CaHKIA [9].

3rigHo 3i cT. 38 Kogekcy Ykpainu mpo ajMiHICTpaTHBHI MPaBOMOPYIICHHS,
aJIMiHICTpaTUBHE CTSATHEHHS MO)Ke OyTH HakJaJeHe He Mi3Hile 2 MICALIB 13 THS
BUYMHEHHS MMOPYIICHHS, a TIPU TPUBAIOYOMY TOPYIICHHI — 2 MICSIIB 13 THA HOTO
BUsIBIEHHS. LI cTpoku HE MOXYTh OyTH MPOAOBKEHI. SIKIO afMiHICTpaTUBHE
CTATHEHHS HE HaKJaJIeHE y 3a3HAYCHI CTPOKH, TO 3a LI¢ MPABONOPYIIECHHS BUHHA
0cob6a He Moke OyTH NMPUTATHYTA 10 aAMIHICTPATUBHOI BiAMOBIAAIBHOCTI.
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Tyt cnig 3a3nauutu, o opranu AMKY 13 MeToro BceO14HOro, MOBHOTO
i1 00’ €eKTUBHOTO 3’SICYBaHHA JIHCHUX 0OCTaBUH CIPaBU, IPaB 1 000B’SI3KiB CTOPIH
3000B’s13aH1 TOCTIHKYBATH PET10HABHI Ta 3arajJbHOIePKaBHI PUHKH, OJIEPKyBa-
TH BiJl CTOPIH, IHIIMX OC10 MMCHMOBI Ta YCHI IMOSICHEHHS, CKJIAJIaTH IMMOAAHHS 3 T10-
NepeHIMYA BUCHOBKaMH 1 BHOCHUTH iX Ha pO3IJISA/] OPraHiB UM MMOCAIOBUX OCI0, IKHM
migBigoMya cipasa. B okpeMux BUIajkax ajs 3’scyBaHHS 00CTaBHH, 110 MAIOTh
3HAUEHHSI JUIs CIIPaBH 1 HOTPEOYIOTh CHEelialbHUX 3HaHb, IIPOBAUTHCS €KCIIEPTHU-
3a. Bei 1i 3axou, Sk IpaBUII0, HEMOXKJIMBO MTPOBECTH 3a JIBA MICSIi, BCTAHOBJICHI
Koznexcom 1ist TiATOTOBKY NPUAHATTS PILLICHHS.

AJIIMIHICTPATHBHI CaHKI[Ii HAKIIAAIOThCS CyJaMU BKpal piJKoO MOPIBHSIHO
3 KUIbKICTIO BUIIQ/IKIB BUSIBJICHHS BIANOBIAHUX NOpYyLIeHb. HaBiTh y TUX BUMaIKax,
kon opranaMmu AMKY mpoTokosu 110 Cyiy HaJICHUIaInCcsi CBOEYACHO, 1HOI TEPMIH
MPUTATHEHHS JI0 BiJIMOBIIAJLHOCTI MUHAB Y 3B 53Ky 13 3’sICYyBaHHSM Y Cylax 00-
CTaBUH, [0 MaJIM BO)KJIMBE 3HAYCHHSI JJIs1 BUPILICHHS MUTaHHA. | SIKIIIO B KIHIIEBO-
My MiJICYMKY TiATBEpAKyBanacs HasBHICTb MiACTaB JJIs MPUTATHEHHS 0 aJMiHi-
CTPATUBHOI BIAMOBIIAJIBHOCTI, Cy/1 YK€ HE MII HIYOT0 3pOOHUTH.

KpiM BcTaHOBIIEHHS TEPMiHY JaBHOCTI, MOXKJIMBICTh HaKJIaI€HHS aJMiHICTpa-
TUBHOT'O CTSTHEHHS YCKJIAIHIOEThCA 1ie i TuM, 1o cT. 17 Konekcy nependauene
3BUIbHEHHS B1J1 BIAMIOB1IAJIBHOCTI, SIKIIO OPYLIEHHS OyJI0 CKOEHE B CTaH1 KpalHbO1
HEOOX1AHOCT1, He0O0X1JHOT 000pOHK a00 MOPYIIHUK OYB y CTaHl HEOCYAHOCTI, YU
HE MJIAraB aJIMIHICTPATUBHIN B1AMOBIIaabHOCTI. HaBeneHe 10moBHIOETCS MOXK-
JUBICTIO 3BIJIbHEHHSI BiJl aIMiHICTPAaTUBHOI BiINOB1IaIbHOCTI IPU MaJIO3HAYHOCTI
[IpaBoOIOpYIIEHHS (CT. 22).

BinmkomyBaHHs mKoau, sk (hopMa rocrnoaapchbKo-paBoBoi BiAMOBIAAIBHOCTI,
nependavyaeTbes y pasi 3anoAisiHHS BHACIIIOK OPYLIEHHSI KOHKYPEHTHOTO (aHTH-
MOHOTOJIBHOTO) 3aKOHOJaBCTBA LIKOJMU (SIK MPaBUIIO, MAWHOBOI) Yy4aCHUKaM KOH-
KypEeHIIii, CTIO)KMBauaM, JIepKaBi. 3aCTOCOBYETHCS B CYJIOBOMY TOPSIIKY 3a 3asBOIO
3aiHTepecoBaHoOl 0cobu (0ci0), B iHTepecax JAep:kaBU — aHTUMOHOIOJIBHUX Opra-
HIB, IpoKypopa. Po3mip mikonu BU3HauaeThes 3a npasuiiaMu L{UBUIBHOTO KOJEKCY
VYkpainu (ct. 203) [10].

BinmkogyBaHHS HIKO/M € MIpPOIO KOMIIEHCALIHHOTO XapaKTepy 1 3aJ0BOJICHHS
TAKUX BUMOT NPOBOAMUTHCS B JOOPOBUIBHOMY MOPSAKY ab0 3a pILICHHSIM CYAY.
[Ipaxtuka 3actocyBanHs 3akoHy Ykpainu «lIpo 3axucT eKOHOMIYHOT KOHKYPEHLIII»
CBITYHUTH MPO HE3HAUHE 3aCTOCYBAHHS BIAIIKOTYBAHHS LIKOAM SK MipU BIAMOBI-
JAIbHOCTI1 3a MOPYUICHHS KOHKYPEHTHOTO 3aKOHOMABCTBA. TaKuii cTaH pedyei
[IOB’sI3aHUH HacamIiepe] 3 HeJOCTaTHIM OOTPYHTYBAaHHIM CyM MaTepiajbHOI LIKO-
1M B yXBAJICHUX PIIIEHHSX. A 1€, Y CBOIO YEPTY, CBIUYUTH PO HENOCTATHE METO-
JyHe 3a0e3MeueHHs! IPH 3aCTOCYBaHHI i€l HOPMU 3aKOHY.

BucnoBku. YnHHAM 3aKOHOJJABCTBOM 332 BUNHEHHS aHTUKOHKYPEHTHHUX ITPABO-
MOpYLIEHb NepedayeHi rocrnoapChKo-IpaBoBi, aAMIHICTPAaTHBHI, IIUBIILHO-TIpa-
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BOBI Ta KpUMIHAJIbHI 3aX0/I1 BiJnoBinanbHOCTI. Cepen BUAIB BIAMOBIIATBHOCTI,
nependaueHnX 3aKOHOJABCTBOM, JIESKI BUIM B3arajii HE 3aCTOCOBYIOTHCS Uepes
HEJOCKOHAIIy CHUCTEMY BUSBICHHS MPABONOPYIIEHb Ta MPOIEAYPY MPUTITHEHHS
10 BIAMOBIIAIBHOCTI.

Oco06aMBICTIO BIAMOB1IATBHOCTI 3@ HOPYIIEHHS! KOHKYPEHTHOTO 3aKOHO/IaBCTBA,
SK 1 TOCTIOIaPCHKO-TIPABOBOI BIAOBIJAIBHOCTI B I[IIOMY, € T€, 1[I0 BOHA HACTAE
HE3aJIe’KHO BiJl BUHU MPABONOPYLITHHUKA.

Hatinommpeninioro (popmMoro BiIMOBIIATFHOCTI 32 TOPYIIEHHS KOHKYPEHTHOTO
3aKoHOMaBCTBA € HakiagaHHs mTpadis AMKY. Cyma mrpady obuuciroeTses 3a-
JIeKHO B1JT TOXOAy mianpueMrcBa. Ha mpakTuili s cyma mrpady He 3aBKIU BiAIIO-
BiJla€ JIHCHOCTI, aJke BUHHI Cy0’ €KTH, BAKOPHUCTOBYIOYH TIHBOBY €KOHOMIKY, HE
OTOJIOIIYIOTh PeaTbHOI CyMHU JOXOIB, BiJl SIKOi 00UMCIIOEThCS mTpad. [HIIO0I0
MIPOTAJIMHOIO € Te, IO 3aKOH Iepeadadae mrpad Mo10 MpaBoONOpyIIHUKa, He3a-
JISKHO B1JI HACTaHHA HACHIJKIB. A OTXKe, cyma mrpady He 3aBKIU CHiBpO3MipHa
31 30UTKaMU, 3aBJlaHUMH €KOHOMILlI a00 cy0’ekTaMm rocropaproBaHHs. Baxaemo
3a JIOLJIbHE 3BEPHYTH yBary Ipu po3paxyHKax po3mipy mrpady Ha HACIiIKU, 3aB-
JlaH1 PaBOMOPYLICHSIM.

Xoua 3aKOHO/IaBCTBO MPO 3aXUCT EKOHOMIYHOT KOHKYPEHLIii 1 mepenbadae npu-
MYCOBHH MOJIN cy0’€KTa TOCIOapIOBaHHS SIK OAMH 13 BHUJIIB BiIMOBIJATBHOCTI,
ofHaK (aKTUYHO IIeil BU] BIAMOBIIAIBHOCTI HE 3aCTOCOBY€ETHCS. Lle 3yMOBiIeHO
THM, IO 3aKOHOJIABCTBO YKpaiHW HE MICTHThH CICIIaIbHOTO HOPMATUBHOTO aKTa,
KM OM BH3HAYAIMCh OCOOIMBOCTI MPOBEACHHS MIPUMYCOBOTO MOILTY CY0’ €KTIB
rocrnoaaproBanHs 3a pimeHHsM AMKY. binbin Toro, B 3aKOHOJABCTB1 BiACYTHI
crieriajgbH1 BAMOTH J10 piteHHs opraniB AMKY npo npumycoBuii moaist ropuand-
HOT 0c00M, 30KpeMa 111010 BCTAHOBJICHHS TPAHUYHUX CTPOKIB MOy, IPU3HAYCH-
HSl KOMICii 3 MPUTTUHEHHSI, BU3HAYCHHsI 000B’sI3KIB Cy0’€KTa roCIOAapIOBaHHS 13
BUKOHAHHSI 1IbOTO PIllICHHS.

3aKOHO/IaBCTBOM Iepe0aueHO aIMIHICTPATHBHY BiIOBIAAIbHICTD TTOCAI0BUX
0ci0 Ta IHIIUX MPALiBHUKIB Cy0’€KTIB TOCIOAAPIOBAHHS, OpraHiB BiajJu, OpraHiB
MICIIEBOTO CAMOBPSITyBaHHS, OpraHiB aJIMIHICTPATUBHO-TOCTIOAAPCHKOTO yIIPaB-
JHHS Ta KOHTPOIIIO, aje, Ha JKajlb, 3aKOH HE MICTUTh HOPM, sIKi O BU3HAUaJIH J10-
CKOHAJIy Ipoleypy NPUTATHEHHS 10 TAKOTO BUAY BiANoOBiganbHoCcTi. Ha mpaktu-
Il aAMIHICTPAaTUBHI CaHKIIi HAKJIAJAIThCS CylaMH BKpai pigKo, MOPIBHSIHO
3 KUTBKICTIO BUIAJKIB BUSIBICHHS BiIIOBITHUX NOPYIIEHb. BBakaemo 3a 1o11ibHe
BHECTHU 3MiHH J0 3aKOHOJIABCTBA CTOCOBHO CTPOKIB Ta MOPSJIKY MPUTATHEHHS J0
aJMiHICTPATUBHOI BiATIOBIAAIBHOCTI, @ TAKOXX PO3IIMPEHHSI MOBHOBaXeHh AMKY
3 IIbOTO MPUBOY, JUIsl TOrO 1100 LI BUJI IEPETBOPHUBCS 13 (HOPMaIbHOIO Ha pealb-
HUHW BUJ BIAMOBiTATbHOCTI. ICHY€e HEOOXiMHICTh Tepea0aYeHH 3a JesKi MpaBo-
MOPYIIEHHS OPs] 13 aAMIHICTPAaTUBHOO BIAMOBIATBHICTIO 11I€ i TOCTIOAAPChKO-
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[IPaBOBY BIANOBIIAIbHICTb, HAIPUKIIAJ IITpad, 3a1€KHO Bl HACIIIKIB IPABOIIO-
pYLUEHHS.

OTxe, MU 0aYUMO MPOTATMHU B KOHKYPEHLIHHOMY 3aKOHO/IaBCTBI, 0COOIMBO

3 NUTaHb MPOLEAYPH MPUTATHEHHS 10 BIINOBIAAIBHOCTI, PO3PAaXyHKy PO3Mipy
urpady, 3aCTOCYBaHHS aMIHICTPATUBHOI BIAMIOB1IAIBHOCTI Ta IHIIUX BUAIB, ILIOJI0
MPOIEeypH SKHX ICHY€E sIBHa HEOOX1IHICTh TOTIOBHEHHS 3aKOHOIaBCTBA.

10.
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T. U. LIBBIAKAS
KaH/JIUJaT IOPUINYECKUX HayK, aCCHUCTEHT Kadeapsl Xo3saicTBeHHOTO npaBa Harmo-
HaJIbHOTO FOPUJINYECKOr0 yHUBepcuTeTa MMeHU SApociaasa Mynporo, Xapbkos

COBEPIIEHCTBOBAHUE MEXAHUNU3MA
XO3MCTBEHHO-ITIPABOBO OTBETCTBEHHOCTH
B COEPE DKOHOMHWYECKOW KOHKYPEHIIUM

HapymeHns 3aKkOHOAATENBCTBA O 3AIIUTE SKOHOMHUYECKONH KOHKYPEHIIMH HAHOCAT
3HAYUTENbHBIN yIepO Kak SKOHOMHUKE, TaK U 0OLIeCTBY YKpauHbl. 3710yNOTPEOICHHIO
MOHOIOJIBHBIM MTOJIOKEHNUEM Ha PHIHKE, aHTHKOHKYPEHTHBIM COINIACOBAHHBIM JIEHCTBHSIM,
JPYTHM TPOSBICHUSIM AUCKPUMUHALINY CYOBEKTOB X035HCTBOBAHHUS HEBO3MOXHO IIPOTHU-
BOJICHCTBOBATh TOJIBKO ITyTEM 3aKOHOJATENIbHBIX 3alpeToB. Penenne nanHo! 3a1a41 BO3-
JIOKEHO Ha TaKOH Ba)KHBIN 3JIEMEHT IPABOBOTO 00ECIIEUEHHsI TPOTUBOACHCTBHSI Hapy1Ie-
HUSM aHTUMOHOIIOJIBHOTO-KOHKYPEHTHOT'O 3aKOHOAATEIbCTBA, KAK CUCTEMAa OXPAaHHBIX
CpPEZCTB NPABOBOTO BO3/IEHCTBHS (CAaHKIIUH), TPUMEHIEMbIE K ITpaBoHapyuTensM. OueHb
Ba)KHBIM aClIE€KTOM B 3TOM BOIIPOCE SIBJISIETCS CBOEBPEMEHHOCTD BBISBIICHHUS U MPECEUSHUS
TaKMX HApPYLIECHUH, U MPUMEHEHHUsS OTBETCTBEHHOCTH, COPAa3MEPHOI C MOCIEACTBHIMH,
HaHECEHHBIMU PABOHAPYIICHUAMHU.

KinrodeBble ci10Ba: 1paBoBoe 00€CIIEUCHNE 3KOHOMUYECKON KOHKYPEHLIUH, AaHTUMOHO-
MOJIbHO-KOHKYPEHTHAs MOJUTHKA TOCYyIapCTBa, MpaBOHAPYIIEHNs B chepe aHTUMOHO-
MTOJIbHO-KOHKYPEHTHOTO 3aKOHOJATENbCTBA, OTBETCTBEHHOCTD 332 HAPYLICHHE KOHKYPEHT-
HOTO 3aKOHOJATENIbCTBA.
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IMPROVEMENT OF A MECHANISM OF THE ECONOMIC
AND LEGAL RESPONSIBILITY IN THE FIELD
OF ECONOMIC COMPETITION

Problem setting. A matter of qualification and revealing violations of the competitive
legislation is of great importance. However, the very matters of calling guilty persons to
account and adequacy of such responsibility and consequences inflicted by violation of the
law in this field are noteworthy.

Recent research and publications analysis. Scientists such as H. Androshchuk,
0. Bezukh, V. Bazylevych, O. Bakalinska, S. Valitov, V. Heiets, Yu. Zhuryk, B. Kvasniuk,
V. Lahutin, N. Malakhova, T. Udalov, I. Shumylo et al. do researches in this area.

Paper objective. An article objective is to analyze types of the responsibility determined
by the competitive legislation and to propose recommendations regarding improvement of
the mechanism of calling to account for violations of the law in the field of economic
competition.

Paper main body. The competitive legislation encompasses a list of violations of the
law and the responsibility for these infringements. The responsibility begins regardless of
lawbreaker guilt. It is a peculiarity of the responsibility for infringement of the competitive
legislation (along with the economic and legal responsibility in general). Infringement of
the antitrust legislation is a factual reason for the legal responsibility in the area of economic
competition protection and resistance to monopolization of commodity markets.

Imposing fines of the Antitrust Committee of Ukraine (ATCU) is the most widespread
form of the responsibility for infringement of the competitive legislation. A fine amount is
calculated according to enterprise income.

Mandatory division of a business entity is one of the responsibility types. Practically,
this responsibility types is not applied, because the Ukrainian legislation does not contain
a special normative act regulating peculiarities of performing the mandatory division of
business entities on the resolution of the ATCU.

Such a tendency is inherent to the administrative responsibility provided for by the
competitive legislation. The administrative sanctions are imposed by courts very rarely
compared to cases of revealing corresponding infringements.

Conclusions of the research. Unfortunately, there is an imperfect system of measures
of the influence on infringement of the competitive legislation in Ukraine nowadays. The
current legislation provides for economic and legal, administrative, civil and legal, and
criminal responsibility for commitment antitrust infringements. Some types of the
responsibility determined by the legislation are not applied at all because of an imperfect
system of revealing infringements and a procedure of calling to account.
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There are gaps in the domestic competitive legislation, especially on matters of the
procedure of calling to account, calculation of a fine amount, application of the
administrative responsibility and other types, procedures of which require amendment
of the legislation.

The author thinks that it is expedient to focus on consequences caused by infringements
in the process of fine amount calculation. There is a need to amend the legislation with
information regarding terms and an order of calling for administrative responsibility and
extension powers of the ATCU in this area in order to turn this type from formal one into
a real type of responsibility.

The main abstract for the article

Abstract. Commitment of violations of the legislation on economic competition
protection harms the economy as well as the Ukrainian society. The misuse of the
monopolistic position in the market, anticompetitive concerted practices, and other displays
of business entity discrimination cannot be resisted by legislative prohibitions only. The
system of protective measures of the legal influence (sanctions) applied to lawbreakers as
an important element of legal support of resistance to infringements of the antitrust
legislation solves this problem. Timelessness of revealing, cessation of such violations,
and application of the responsibility being adequate to consequences caused by the
violations are very important aspects of the examined problem.

Key words: legal support of economic competition, antitrust policy of a government,
violations of law in the field of antitrust competitive legislation, responsibility for
infringement of competitive legislation.
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