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article the necessity of accepting such a programme is shown with a structed subdivision,
which is devoted to legislative policy in this sphere of economic relations.
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CTAJIl BUMHEHHS 3JIOYUHY
3A KPUMIHAJIbHUM INPABOM YKPATHU TA AHIVIII:
MOPIBHAJILHO-IIPABOBUM ACIIEKT

1. O. 3inuenko, kanouoam WOPUOUYHUX HAVK, OOYEHM
Hayionanvnuii ynieepcumem
«FOpuouuna axademisn Yxpainu imeni Apocrasa Myopozo»

Posenanymo cmaoii’ snouuny 3a KpUMiHATbHUM 3AKOHO0ABCMEOM VKpainu i
Amnenii. 30iticHeHo NOPIBHAILHO-NPABOBUL AHAI3 THCIMUNTYMIE 20MYBAHHSA T 3aMAX)
Ha 3104un 3a KK Yxpainu i nonepednvoi 310uunnoi disivHocmi 3a cmamymamu
aHenicoKoeo npasa. Bcmarnosneno ixui cninbHi pucu ma 8iOMIiHHOCMI, 0COOIUBOC-
mi 8i0nogioanbHocmi ma npusHaueHHs: nokapanus. Haseoeno piwenns aneniticokux
Cy0i8 Yy KOHKPEMHUX CNpaeax.

Knrouogi cnosa: cmaoii 3n10uuny, eomysanus 00 3104UHY, 3aMAX HA 310YUH,
CNOHYKAHHS, 3M08d, 000POBIIbHA IOMOSA.

Ilocmanoeka npoonemu. Baxxn1Boro TEHACHUIEID Y PO3BUTKY BITUU3HSHOIO
KPUMIHAJILHOTO 3aKOHOJIABCTBA € MOTO TapMOHi3aIlisl 13 3aKOHOIaBCTBOM €BPOIICH-
CbKUX JeprkaB. EBpoiHTerpaiiiHi mpouecu BUMaraioTh Bijl HAIIO1 IepyKaBu JOTPU-
MaHHs 3araJlbHOBU3HAHUX CTAHAAPTIB 3 MPAB JIIOAWHU 1 TPOMASIHUHA, CIIPUHHATTS
6a30BHX MDKHApOJHUX MPUHLUIIB y 00poThO1 31 31m0uMHHICTIO. Ha 1iboMy HUIAXY
3HAYHOI aKTyaJIbHOCTI HAOyBalOTh BUBYEHHS 1 y3arajlbHEHHS 3aKOHOIABYOTO JJOCBITY
HIIMX KpaiH, y TOMY YHCII THX, JIE JKEPETIOM IpaBa € npereaeHT. Lle nae MoxmBicTh
HE TUIBKH ITI3HATH 3MICT 1 CyTHICTb OCHOBHHMX 1HCTHTYTIB 3apyOi’KHOTO KpUMIHAb-
HOTO IpaBa, a i MOPIBHATHU iX 13 HALlIOHAJTBHUM KPUMIHAJIBHUM 3aKOHOJABCTBOM,
3pOOUTH BUCHOBKH I1[0/I0 MOYKJIMBOCTI 3aII03WYEHHS TO3UTHBHOTO JIOCBI/TY €BPOIICH-
CHKHUX KpaiH Ta IMIUIEMEHTALlll Y BITYUM3HSIHE 3aKOHOJABCTBO OKpEeMUX Ae(]iHiLii Ta
(dopMyIroBaHb. 3a3HayeHe Ja€ MiJICTaBU BBAXATH, 110 JOCHIHKEHHS MONEPEIHbO1
3JIOYMHHOI JISTBHOCTI, @ TAKOXK OCOOTMBOCTEH KPUMIHAJIBLHOI Bi/IITOBIJAIBHOCTI 32
HE3aKiHYCHI 3JI0YMHH Ha MPHUKIIAA1 31CTaBJICHHS BIAMOBITHUX HOPM YKPAiHCHKOTO 1
aHIIIMCHKOr0 KpMMIHAJILHOTO MpaBa MaTUMe HeaOUsKy KOPUCTH JJIsl OAAIbIIOTO
PO3BHUTKY BUYCHHS TIPO 3JI0YHH Ta HOTO CTaIil.
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Ananiz ocmannix 0ocnioxcens i nyonikayii. JlocnipxkeHHIME y cepi MOPIBHSIIb-
HOTO KPUMIHAIBHOTO MpaBa YKpaiHu Ta 3apyOlKHUX JepikaB, 30KpeMa MpeiCTaBHUKIB
AHTJI0CAKCOHCHKOT MPaBOBOi ciM’1, 3aiimManucs Taki HaykoBIi, sk A. CaB4eHKO,
1O. CrapogoiitoBa, M. XaBpontok, C. fueHko Ta iH. YTiM, y OLIBIIOCTI HAYKOBHX
Tpallb TOKJIaTHOTO aHAITI3y CTa i BANHEHHS 37I0YMHY Ha ITi/ICTaBi IXHHOTO 31CTaBIICH-
HS 13 BIATIOBIIHUMHU 1HCTUTYTaMH aHIJIIMCHKOTO MpaBa HE 3I1HCHIOBATIOCS, Oarato
MIUTaHb I0/I0 3°SICYBaHHS CYTHOCTI BIIMIHHOCTEH Mi>K HUMH HE PO3IIISIAIUCS.

Dopmynroeanna yineii. MeToro CTaTTi € BU3HAUYCHHS PABOBOI IMIPUPOIH i 03HAK
IHCTUTYTY cTanaiil 3mounHy 3a KpuminanbHuUM Konmekcom Ykpainu (mami — KK
VYKpainu) MOpiBHAHO 13 HOpMaMH, SIKi Iepea0adatoTh BUAM MONEPEAHBOT 3TTOUNHHOT
JISJIBHOCTI B aHIVIINChKOMY KpHUMIHAJIbHOMY MpaBi, aHai3 CYIOBUX pIillIEHb Ta
3’scyBaHH 1X poi y GopMyBaHHI 3MICTY BIATIOBITHUX MIPABOBUX HOPM.

Buknao ocnosnozo mamepiasny. 3riiHO 13 TOKTPUHOIO KPUMIHAJIHHOTO TpaBa
VYkpainu cTajii BANHEHHS 3JI0UMHY — 11€ BU3HAYEH1 €Taru MiATOTOBKHY 1 3IHCHEHHS
YMHUCHOTO 3JI0UHHY, 110 PO3PI3HAIOTHCS MK 0000 3a XapaKTepoM BUMHEHMX iH,
MOMEHTOM MPUIMHEHHS 3JI0YMHHOI JISUIBHOCTI 1 CTYIIEHEM peai3aliii 3JI04MHHOTO
Hamipy. YMHHOMY KpUMiHAJILHOMY MpaBy YKpaiHU BiIOMi TPH CTail BUMHEHHS 3710-
4yuHy: 1) TOTyBaHHS J0 37I04MHY; 2) 3aMax Ha 3JI04MH; 3) 3aKiHUCHUHN 3JI0YHH.

['oTyBaHHs /10 3104YMHY Ta 3aMax Ha 3JI0YMH € BUAAMHU NOTIEPEIHBOT 3II0UNHHOT
IiSNBHOCTI i MalOTh Ha3By He3akiHueHoro 3n0uuHy (cT. 13 KK Vkpainn). Ix o3na-
KM 3aKpimieHi BiagnosiaHo y crartsax 14 ta 15 KK Ykpainu.

O3Haky 3aKIHYEHNX 3JIOYMHIB OIMMCAH] B JUCIO3UIIAX cTared OcoOInBOI YacTH-
a1 KK. 3a YnHHUM KpUMiHAIBHUM PaBOM YKpaiHU KpUMiHAIbHA BiJIIOBITAJIBHICTD
HACTAe€ sIK 3a 3aKIHYCHUH 3JI0YMH, TaK 132 HE3aKIHYCHY 3JI0YMHHY JiSUTBHICTB. Y pasi,
AKIO 0co0a He JIoBeNa 3JI0YMH JI0 KIHI 3 TPUYKH, 1110 He 3ajexau Bif ii BouI,
TOBOPSTH PO CKJIA]] TOTYBAaHHSI JI0 3JI0YMHY M TIPO CKJIAJI 3aMaxy Ha 3JI0YHH.

Ha BigmiHy Bii KpUMiHATBHOTO MpaBa YKpaiHW MOHATTS HONEPETHbO1 3T0UMHHOT
JISUTHHOCTI 32 aHIIICHKUM TIPAaBOM HE TTOB’SI3aHE 31 CTa iSIMH BYMHEHHS 3JI0UUHY, a
BUPKAETHCS B OKPEMHUX CAMOCTIMHUX MOCATaHHSIX. AHIITIMChKa KPUMIHATLHO-TTPABOBA
JOKTPUHA CTBEPIUKYE, IO BiMOBIIANBHICTh 1 MOKAPAHHS MMOBUHHI TSTTH 32 COOOIO
Oy/Ib-sIK1 JiSTHHSI OCOOM, 110 CBIAYATh PO i 3710YMHHMIA Hamip. Buxossiau 3 11soro, B
AHDTIHCHKOMY KPUMIHAJILHOMY TpaBi ICHYIOTh CHeLiallbHI IHCTUTYTH, CX0XKI1 Ha Halll
cranii 3mounHy: 1) COHyKaHHS 10 BYMHEHHS 37104nnHy (solicitation)'; 2) 3moBa
(conspiracy) ta 3) 3amax Ha 37104MH (attempt), 32 JOIOMOTOIO SIKUX BCTAHOBJIHOETHCS
BIJIMOBIAAJILHICTh 32 TIOTIEPEIHIO 3JI0YMHHY JISTIBHICTh, KOTPA I11€ HE CIPUYMHUIIA
peanbHOi mKkoau. C. SIieHKo 3a3Ha4ae, 110 TakKi 37I0YMHI MOXKYTb OyTH OXapaKTepHu30-
BaHi SIK MEPBICHI 3JI0YMHU Y1 TaKi 3JI0YMHH, 110 CTABJISITH i 3arposy [15, c. 68].

[lepmioro cragiero yMUCHOTO 3JI0YMHY B KPUMIHAJIBHOMY IpaBi YKpaiHU BBa-
XaeTbcsl roTyBaHHs. 3rigHo 13 4. 1 cT. 14 KK Ykpainu rotyBaHHsSM 10 370YHHY
BU3HAETHCS MIIIYKYBaHHA a00 MPUCTOCYBaHHS 3aC001B UM 3HAPSIb, IITYKYBaH-

'y JCAKUX JPKEpEIax L[ei/’l BUJ TTIOCATAHHSA MEPEKIIAJA0Th K HiZ[MOBHI/IHTBO.
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HSI CIIIBy9aCHHUKIB 200 3MOBa Ha BAMHEHHS 3JI0YHMHY, YCYHEHHS TIEPEIIKO/, a TAKOXK
1HIIIE YMUCHE CTBOPEHHS YMOB JJIs BUMHEHHS 37104MHY. TakKUM YWHOM, TOTYBaHHS
3aBXKIM MIPUITYCKAE BAMHEHHS TIEBHUX JIii, 110 CTBOPIOIOTH YMOBH JUTst 3aMOisTHHSA
Koau 00’ ekTy mocsiranHs. L{e Bipi3Hsie rOTyBaHHS BiJl BUSBICHHS HAMIpYy, sIKE 32
KpUMiHAJIBHUM MPAaBOM YKpaiHU HE BU3HAETHCS CTAAI€I0 BUMHEHHS 3JI0YUHY 1 HE
TSTHE 32 CO00I0 KpUMIHAIbHY BiJIOB1IAJIbHICTb.

AHTITIChKE KpUMIHAIBHE TPABO TAKOXK BUXOAUTH 13 TOTO, 110 ISl HACTAHHS KPUMI-
HaJIGHOI Bi/IMOBIATLHOCTI HEIOCTATHRO TUTBKU HAMipy BAMHUTH 3JI0YHH, HEOOX1THA T1Ie
Il TIeBHA 3JI0YMHHA TTOBE/IIHKA, SKOO 3aBIAETHCS peaslbHa IIKOZA TPABOOXOPOHIOBAHUM
IIHHOCTSM. Taka moBe/IiHKa Ma€e BUPAXKATUCS B [Til Uk OS3/IIsUTLHOCTI, TaK 3BAHOMY overt
act. BUHATKOM € TUTbKY TIOJIITUYHI 37I0YMHU, Ha SIK1 3a3Ha4€He TPABUIIO HIKOIU HE TIO-
mproBanocs. 3okpema, nourHarouu 3 XIV ct., 3riiHOo 31 cTaTyTaMu Taki 37I0YMHH Kapa-
JIMCSI HABITh 3a BUSIBJICHHS HAMIPY, HE3aJICKHO BiT (PAaKTUIHO 3aITOISTHOT IITKOJTH.

Otxe, B aHITIHCHKOMY KPUMIHAJILHOMY IIpaBl MOHATTS MONEPEAHBOT 3JI0YHMHHOT
TISTTBHOCTI TIOJISITAE y TPHOX BUPOOJICHHUX 3aralIbHAM MPABOM CaMOCTIMHIX KaTeropisix
37IOYMHIB, TSI SIKUX XapaKTEPHUM € HEe3aKIHYCHICTh pealtizallii 3JI04NHHOTO HaMIpy
TIPH 31IIICHEHHI B IIbOMY Harpsimi Oy/1b-sKo1 11ii 200 Oe31isbHOCTI. BHX0as4H 3 11bOT0,
OLIBII 32 BCE CXOKMMH Ha TOTyBaHHS 10 3NounHy 3a KK Ykpainu € Taki moHATTS aH-
DIIHCHKOrO KPUMIHAJILHOTO TIPaBa, SIK CIIOHYKaHHS JI0 3JI0YMHY Ta 3MOBa.

CrioHyKaHHSIM € CXMJISIHHA 1HII01 0coOU /10 BUMHEHHS 37104uHy. [Ipu npomy
MAa€ThCS Ha yBa31 TIIbKU TaKe CIIOHYKAHHS, 1110 HE BUKJIMKAJIO HACIIIKIB 1 HE MPH-
3BEJIO 0 BUNHEHHSI 3JI0YMHY B JIHCHOCTI (Tak O MOBUTH, «HEBJIAJIC» CIIOHYKAHHS).
OcCTaTo4YHO MOJIOKEHHS MPO BIAMOBITAIBHICT 32 CIIOHYKAHHS JI0 3JI0YMHY OYyJIH
chopmynrsoBani y 1801 p. B pimenni cyny Koponiseskoi JIaBu y cnpasi XirriHca.

Tak, Xirrinc niaOyproBaB [likeHca BUKpACTH MaifHO, 10 HAJIEKajIo HOro roc-
nozapro. JlikeHC BIZIMOBHMBCS BYMHATH KPAADKKY 1 OB1IOMUB Y TOJIIIO PO Tij-
OyproBaHHs 3 00Ky Xirriaca. Cys, 1110 BAHOCHUB PIIlIEHHS y JaH1i CTIpaBi, 3a3Ha-
9B Take: «Mu MaeMo cripaBy 3 0OBHHYBau€HHSM Y BYMHEHHI JisTHHS, SIKC BUSBH-
JI0Cs Y peajbHO iICHYI0OYOMY CIIOHYKaHHI CIYTH MorpadyBaTH CBOTO rocrojaps, a
HEe y mpocToMy Hamipi abo OakaHHi, abu BiH Take BYMHUB. CXWISIHHS a0o CIo-
HYKaHHS 1HIIOT0, HE3BAKAIOUM Ha Te, IKUMH 3aC00aMU BOHO pealli3yeTbes, € 3a-
KIHYEHOO Ji€ro 1 Mae OyTu rmokapane» [10, c. 58].

Taxum unHOM, B AHTIII, 116 y XIX CT. CKJIaBCsl IHCTUTYT CIIOHYKaHHS, IKHI Mae
Taki pucH: 1) BCTAaHOBJIEHHS KPUMIHAIBHOI BIMOBIJAIIHOCTI 32 CXWISIHHA 0cO0U
710 BYNHEHHSI 3I0YHMHY Ta 2) MPUHIAIIOBA HE3aKiHUCHICTh 3m04nHy. LMy o3Hakamu
CIOHYKaHHS BIIPI3HAETHCS B1J1 M1JI0ypIOBaHHS JI0 37104MHY, SIKE € BUOM CITIBYYacT1
1 TIOB’SI3YETHCSI TITBKY 13 3aKIHYCHUM 37109MHOM. OTIKe, SIKITIO HACIIIKOM TTiA0ypro-
BaHHs OyJI0 BYMHEHHS 3aKIHYSHOTO 3JI0YHHY, TO BOHO MOTTTMHAETHCS OLTBII TSHDKKAM
3JI04MHOM, 1 BUHHHMI HECE BiINOBIAATIBHICTD SIK CIIBYYaCHHUK LHOTO 3JI0UHHY.

Cnin 3a3Ha4UTH, 10 B aHTIIHCHKOMY MpaBi KpUMiHAbHA BiJIIOBIIATbHICTh
BCTaHOBIIIOETHCS 132 3aMax Ha crioHykaHHs. Hanpukian, ocoba moxke OyTu BU3HA-
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Ha BUHHOIO y CIIOHYKaHHI 1HIIIOT 0COOM 0 BUMHEHHS 3JI0UMHY, HAaBITh SKILIO OCTaH-
HS HE MaJia peajibHOI MOYIJTMBOCTI BUMHUTH 11eH 311ounH. Tak, y 1974 p. Parncdopa
OyB OOBMHYBaYeHHUI y TOMY, 1[0 HAIKCAB JIUCTA, Y SIKOMY MICTHUJIAcCs MPOIO3HIIis
BUMHUTH 3JI0YMH, X04a L1ed JucT He OyB oTpumaHuil aapecarom. Li xii Oynu Bu-
3HaH1 3aMaXxoM Ha CIIOHYKaHHS.

Sk 6aunMoO, IHCTUTYT CIIOHYKAaHHS MPOTATOM Maii’ke JBOXCOT POKIB pO3BUBAB-
s BIJ] IPENEACHTY JI0 MpeleeHTy. BiH € HAOUHUM TIPHUKIIAZA0OM TOTO, SK 13 CyMHU
MpeLeIEHTIB MOCTYIOBO BUHUKJIA HOpMA, L0 MIIIHO YBIHILIA B CydyacHe KpUMi-
HaJbHE MMPaBO AHIUII.

HactynHuM BHOM mONEpeHbO1 3T0YMHHOI AiSTIBHOCTI 332 aHIIIIHCHKUM KpH-
MiHaJbHUM IPaBOM € 3MoBa. BoHa mae cBoi BuToku i3 CepennboBivus. Tak, i3
XIII cT. B mperneaeHTax yke € MoCUJIaHHs Ha 3MOBY 100 JIii, TOB’A3aHUX 13 BUU-
HEHHSIM 3JI04YMHIB. 3MOBa BBA)XKAETHCSI 3JI0YMHOM 1 3a 3arajibHUM, 1 32 CTaTyTHUM
npaBoM. Knacuune Bu3HaueHHs 3MoBH 11e y 1832 p. chopmyinioBaB aHIIIACHKHIMA
cynast nopn Jleaman y cnipasi [IkoHca: 3MOBOIO € JIOMOBJICHICTD IIOZI0 BYNHEHHS
MPOTHIPABHUX i 200 10710 BYMHEHHS IPABOMIPHUX il IPOTUIIPABHUMU 3aC00aMH
[14, c. 277-278]. Takum 4nHOM, 3MOBa 3aliMa€ MPOMIXKHE MiCLIe MK CIIOHYKaHHSAM
1 3amMaxoM. SIK mpaBUJIO, 3JI0YMH MMOYMHAETHCS 31 CIIOHYKaHHs, 3r0I0M MiX 0CO-
0aMu BUHMKA€ 3MOBA, sIKa MOTIM MOXE MEPEepPOCTH y 3aMax.

3a CTaTyTHHM MPABOM 3MOBOIO BHU3HAETHCS JIOMOBJICHICTh JBOX a00 OiibIe
0Ci10 PO BUMHEHHS 3JI0YHHY, SKIIO 3JJ04YMH BUMHEHO BIAMOBIIHO IO HaMipiB Horo
ydacHHKIB. [Ipy IboMy BiNOBIJAIbHICTH 32 CTaTyTHY 3MOBY HE MOIITUPIOETHCS HA
HeoOepekHI 3JI0YHMHU, a TAKOXK SIKIIO 0c00a, 3 KO BUHHHI BCTYIIUB Y 3MOBY, €
MOKJTMBOIO YKE€PTBOIO 37104MHiIB. CTaTyTHA 3MOBA HE MOXKE KapaTucs OUIbII CyBOPUM
MOKapaHHSAM, HI)K 37104MH, Ha SIKUH BOHa OyJia CripsiMOBaHa.

3rigHo 3 § 5 3akoHy AHIIIT PO KpuMiHAIBHO-Kapanui 3amax Criminal Attempts
Act (1981 p.), 110 BHIC 3MiHM B OHSTTS 3MOBH, sike OyJ10 BU3HaYEHE B MOMNepe-
HbOMY 3aKoH1 Ipo KpuMiHaibHe npaBo Criminal Law Act (1977 p.), ocoba BBa-
KAETHCSI BUHHOIO y 3MOB1 HAa BUMHEHHS 3J0YHHY, SIKIIIO BOHA JOMOBISIETHCA 13
Oy/b-KOIO 1HIIOI 0CO00I0 UM 0cO0aMU MPO BUMHEHHS Y MallOyTHbOMY IEBHUX
JiH, AKi MiANagaoTh M 03HAKU OJHOTO ab0 MEKUIBKOX 3J0YHHIB 1 MalOTh OyTH
BYMHEHI OJTHUM a0o0 JeKiIbKOMa ydacHHKaMu 3MoBH [4, ¢. 19]. [Ipu nisomy Bij-
CYTHICTh peajbHOT MOXKJIMBOCTI Peai3yBaTH CIIJILHUN TUIAaH HE BUKITIOYAE 3JT0UYNH
3MOBH 1 BIAMIOBIAJIBHICTS 32 HOTO BUNHEHHS.

3MOBa, TaK caMo SK i CIOHYKaHHs, € HE CTa/i€10 BAMHEHHS 3JI04MHY (SIK 1€ Ma€e
Miclle Y KpUMiHAJIbHOMY TpaBi YKpaiHH), a CAMOCTIHHIUM OKPEMHM 3JI0YHMHOM,
OCKIJIbKM KpUMiHAJIbHA BIIMOBIJAIBHICTE 32 HEl HACTAa€ HE3AJICKHO BiJl TOTO, YU
OyJ710 BUMHEHO B PEaJIbHOCTI HaMIYeHHH 370YMH. Biibll TOTO0, 3a1uiaHoBaHi MpH
3MOBI [Iii 1HO/II MOXYTh MaTH HE3JI0YMHHUM XapakTep (BUMHEHHS IPABOMIpHOT Aii
MPOTUTIPABHUMHM 3aco0amu). JIOMOBIICHICTh 10O TaKUX 1WA B3arajli MOXe He
SIBJISITH COOOFO CTail PO3BUTKY 3JIOYMHHOTO JTISTHHSI.
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31109YHMH 3MOBH 32 3araJIbHUM IPABOM MOXKE OyTH CIIPSMOBAaHUI HA BiTUy)KCHHS
BJIACHOCTI IIJIIXOM OOMaHY, 3arlo/IisTHHSI IIKO/IH CYCIJIBHUM 1HTepecam, TPOMaIChKiii
MopaJi Ta riIHOCTi, Tpy0Oe MmopyIIeHHs MyOIiuyHO1 O1aronprucTOMHOCTI TOLIO.

3MOBa, SIK 1 CIOHYKaHHS JI0 3JI0YMHY, BBAXKAETHCS MIPUHIIMIIOBO HE3aKIHYCHUM
TiSTHHSM. SIBHOIO Ji€10, IO JTO3BOJISIE€ MPUTATATH 10 KPUMIHAIBHOT BIATOBIAAIb-
HOCTI 32 3MOBY, y IbOMY BUIIQJIKy € CaMa JOMOBIICHICTb IPO Te, adu 3A1HCHUTH
HETPaBOMIpHY J1if0 200 TTPaBOMIpHY Jit0 HETPaBOMIPHUMH 3ac00aMu. YUYaCHHUK
3JI0YUHHOI 3MOBH TJIATAE IOKAPAHHIO B CHITy CAMOTO (PaKTy JOMOBIICHOCTI.

IcToTHOIO 03HAKOIO 3MOBH € Y4acTb Yy Hill He MeHIIIe AB0X 0ci0. [Tpn 1ibomMy KoxHMIA
YYaCHHUK 3MOBH Ma€ OyTH 3rOTHUM HA BAMHEHHS 3JI0YMHY CMUIBHO 3 IHIIMMH YYaCHUKA-
MM 1 ycBiioMTtoBarH 1ie. Hampukiaa, He Mo)ke BU3HABATHCS BUHHOIO Y 3JI04MHI 3MOBH
0co0a, sika Mae HaMip JOTIOMOITH 1HIII 0CO01 y BUNHEHHI 37I0YMHHOTO JTISTHHS, aJie He
TOBOPUTS it Tpo 11€. [[iKaBOrO 0COOMMBICTIO aHITTIHCHKOTO KPUMIHATIBHOTO TIpaBa TAKOXK
€ Te, 1110 YTOI MK YOJIOBIKOM 1 APY>KUHOIO HE MOKYTh BBOKATHCS 3MOBOIO, OCKUTEKU
3 OISy aHTIHCHKOTO MpaBa FOPHANYHO YOJIOBIK 1 IPY>KHHA BU3HAIOTHCS OTHIEIO 0CO-
6010. YTIM L1 MPaBUIIO 3aCTOCOBYETHCS TUIBKH Y BUITA KAX, KOJIM CTOPOHH NEpeOyBarOTh
y 3apeeCTPOBAHOMY IILTIO01 TTiJT Yac 3MOBH. YKJIaJ€HHS IILTI00Y MK HUMH Y MaiiOy THO-
My HE BUKITIOYa€ KpUMiHAIBHOI BianoBinanbsHocTi [10, c. 64].

Bianosigao no ynaHOTO KK Vipainu (4. 1 ct. 15) 3aMaxom Ha 3JI0YHMH € BUH-
HEHHS 0CO00I0 3 MPSMUM YMHUCIIOM AistHHS (111 00 Oe31isUTbHOCTI), 6€3M0CepeTHbO
CHPSIMOBAHOTO HA BUYNHEHHSI 3I04YMHY, IIepe10aueHOro BiIMOB1IHOO cTaTTero Ocod-
muBoi yacturau KK, K110 pu iiboMy 37109MH HE OYIT0 JOBEICHO JI0 KiHIIS 3 PUYHH,
10 He 3aJieKau Bifg 11 Boii. TakuM YMHOM, 3aMax Ha 3JI0YMH XapaKTepU3y€eThCs
HU3KOI0 00’ €KTUBHUX 1 Cy0 €KTUBHHMX O3HaK. OO’ €KTHBHI O3HAKH 3aMaxy:

1) BurHEHHS 11T 00 6€3A1STBbHOCTI, OE3MOCePeTHBO CIIPSIMOBAHUX HA BAMHECH-
HA 3JI04MHY, TOOTO MpU 3aMaxy 3aBXKIu MOYMHAETHCS BUKOHAHHS 00’ €KTUBHOI
CTOPOHU 3JI0YUHY;

2) 3JI0YMH MPHU 3aMaxy HE TOBOJUTHCS /10 KIHIIS,

3) 37104YMH HE JOBOIUTHCA J10 KIHIIA 3 IPHYMH, 1110 HE 3aJI€XKaTh BiJ] BOJII BUHHOTO.

Cy0’ekTHBHA O3HAKA 3aMaxy Ha 3JI0YUH MOJISITAE Y TOMY, IO 11€ 3aBXKIH YMHC-
HE JisTHHSL, TOOTO 3aMaxX MOMJIMUBHUNA TIBKHU 3 TIPSIMUM YMHCIIOM.

Y kpuMiHATLHOMY TIpaBi YKpaiHH 3aJI)KHO Bifl CyO’ €KTHBHOTO KPHUTEPIFO, 3aMaX Ha
3JIOYMH MOAUISIOTH Ha 3aKIHUCHHUH Ta He3aKIHUEHUH. 3aKiHUSHHH 3aMax Ma€ MICIIE TaM,
Jie 0co0a BUKOHAJIA BC1 i, SIKI BBAYKAJIA HEOOX1THUMHU TSI JOBEACHHS 3JIOUMHY J10 KIHIIS,
aJie 3JI04MH He OyII0 3aKiHYCHO 3 MPHYHH, SIK1 HE 3aJIealti Bij 1i Boii (4. 2 cT. 15).

HesakinueHnuii 3amax Mae MicIie Tam, e 0co0a 3 MPUIHH, 110 HE 3aIe)KaJIN BiJl
il BOJII, HE BYMHIIIA YCIX JiH, sIKI BBaXKaa HEOOXITHUMH VISl JOBEICHHSI 3JI0YMHY
1o Kinng (4. 3 cT. 15).

KpiMm Toro, B Teopii 1 mpakTHIll KPUMIHAJIBHOTO MpaBa YKpaiHU BUIUISIOTH TaK
3BaHUI «HENPUAATHUNA 3aMax», IKUH TaKOK MOXKE OyTH TBOX BUJIIB: 3aMax Ha «He-
MpUAaTHUHN 00’ €KT (TIPeAMET)» Ta 3aMax 3 «HETPUIAATHUMU 3aCO0aMMY).
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3amax Ha «HETPHUIATHUN 00’ €KT (TpenMeT)» Mae Micie Tam, Jie 00’ ety (Tpen-
MeTy) NOCSITaHHs He PUTaMaHH1 HeOOX1THI BIIaCTHBOCTI a00 B3araji 00’ €KT (TpeMer)
€ BIJICYTHIM, YHACITIJIOK 9OTO BUHHHUI HE MOKE JJOBECTH 3JI0YHH JI0 KiHIsL. Hampukma,
oco0a BBaXae, 1110 CTPUISE B KUBY JIFOAMHY, @ HACTIPAB/II CTPUISE B TPYIL.

3amax 3 «HEeNpUAATHUMH 3ac00aMMU» € TOA1, KOJIM 0co0a MOMUIIKOBO YU Yepes
HE3HAHHSI 3aCTOCOBYE TaKi 3aCOOU /711 BAMHEHHS 3JI0YHHY, SIK1 00’ €KTUBHO HE 3/1aT-
Hi MPU3BECTH JI0 0XKAHOTO Pe3yJbTaTy, HAIPUKIIA]l, BAKOPUCTOBYE IS OTPYEHHS
3aMICTh OTPYTH HELIKIIIMBUIA MOPOILIOK. 3a KPUMIHAJIBHUM MTPAaBOM YKpaiHH BiAIO-
BiJTAJTBHICTh 33 «HEMPUIATHUI 3aMax» HACTa€ Ha 3arallbHUX ITiJICTaBax, K 3a I0-
MIEPETHIO 3JI0YUHHY JiSUTbHICT, BUXOASYH 13 CIIPSIMOBAHOCTI YMUCITY BUHHOTO.

B anrmiiicekomy npaBi iHCTUTYT 3amaxy copmyBaBcs Hanpukinmi X VI — na
noyatky XIX ct. ¥V 3aBepiieHOMyY BUIIIA/II 32 3araJIbHUM MpaBoM Oyiia copMyIbo-
BaHa Taka HOpPMa II0J0 BIAMOBIAAJBHOCTI 3a 3aMaxX. 3aMaxoM BH3HaBajach
YMUCHA Jisl, fika 0e3M0ocepeIHbO OB’ I3aHa 13 BUMHEHHSIM 3JI0YMHY 1 MOXKE MpH-
3BECTH JI0 3aKiHYEHOTO 3JIOYMHY, KO0 BOHA HE Oy/e IepepBaHa 1 sIKIIO BUHHHMA
HE BIAMOBHTHCS BiJl 11 BumHEeHHs. OTXKe, 3arajibHe MPaBO I HASIBHOCTI 3aMaxy
BHUMarano, abu: 1) B ocobu OyB HaMip BUMHHUTH 3JI0YUH; 2) 0c00a BUNHUIIA OY/Ib-SIKE
TSTHHS, CTIPSIMOBAaHE Ha 3[IHCHEHHS IIbOTO HAMIpYy.

3rimHo 13 3akoHOM AHTIIIT PO KpUMiHAIBHO KapaHui 3amMax Criminal Attempts
Act (1981 p.) 3amax Oys10 BU3HAHO CTAaTyTHUM 3J109MHOM. 3a 11. 1 cT. 1 11poro 3a-
KOHY B 3aMaxy Ha 3JI0YMH BUHHOIO BU3HAETHCS 0c00a, SKIIO BOHA 3 HAMIPOM BYH-
HUTH 3]I0YUH BUKOHAE [Iii, O € OLIBIIMMH, HiXK POCTE TOTYBAHHSI 10 BANHCHHS
3nounny [4, c. 18].

SIK BUJIHO 13 I[LOTO BU3HAYEHHS, PO3MEXKYBaTH 3aMax Ha 3JI0YMH 1 TOTyBaHHS
710 37I0YMHY JIOCUTh CKJIaJHO. J[J15 IOTO B aHIIIMCHKOMY MPaBi BUKOPUCTOBYIOTh-
Cs1 KOHIIETIIT «HAOIMKIOTO0 KPOKY» a00 «OCTaHHBOTO KpOKy» (last proximate
Step), sIKi TOBHICTIO 3aJIMIIIEH] Ha po3cys cymy. Yepes 1ie, Ha gyMKy . PemeTHiko-
Ba, MOXKJIMBOCTI CYJIOBOTO CBaBULIA IIOJ0 OIIHIOBAHHSI MEBHUX I K 3aMaxy 1
BiJIMTOBI/THO SIK KPUMIHAJIEHO KapaHUX B aHIJIIHCHKIN MPABOBIH CUCTEMI T1Ie O1IbIIIi,
HIX B CHCTeMI KOHTHHEHTaJIbHOrO Tipasa [7, ¢. 130]. O1xe, mUTaHHS PO TE, YU €
nii 0OBHHYBa4€HOTO 3aMaXxoM ab0 TOTYBAaHHSIM IO 3JIOYHMHY, MAa€ BUPIITYBATUCS
OKPEMO Yy KOXKHIM KOHKPETHIN CIIpaBi, BUXOASYH 3 11 00CTaBUH.

«PoszmnmuBuacTe) BU3HAUYEHHS Y 3aKOHI TIOHATTS 3aMaxy MPU3BOAMUTH A0 TOTO,
10 B aHIJIIACHKIM PaBO3aCTOCOBHIM MPaKTHUIl HEMAE OTHOCTAITHOTO pPO3yMIHHS
roro 3micty. Tak, B OMHMX BUNAIKaX CyJId BBAKAIOTH i1, K1 10 CyTi € TOTYBaHHSM,
SIK 3aMaXx, 1 KaparoTh 3a IX BUNHEHHS; B 1HIIIMX — BYMHEHUHN 3aMaX yHACHII0K He-
YITKOTO KPUTEPII0 «HAHOIMKIOTO KPOKY» PO3IISAAETHCS K TOTYBAaHHS, 1 BUHHA
oco0a He MPUTITAETHCS 10 BIAMOBIIATBHOCTI [6, ¢. 32-36].

VYTiMm, KITaCUYHUM Y MUATAHHI [IOJI0 PO3MEKYBaHHS 3aMaxy Ha 3JI0YHH 1 TOTY-
BaHHS JI0 3JI0YMHY BBAXKAETHCS PIILIEHHS aHIIIHCHKOTO Cyy, BUHeceHe y 1915 p.y
crpagi roBemipa Pobinca.
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IOBenip PoOinc 3 MeTor0 of1epkaHHsl CTPaxoBOi MpeMii CXOBaB KOLITOBHOCTI,
SKi MaB y ce0e, 3B’513aB celde 1 moyaB KIUKaT Ha qornomory. [li3Himne B momimii BiH
3asBHB, 110 HA HHOTO OyJI0 BUMHEHO OaHIMTCHKUI Haman. [Ipu mepeBipiii 3asBU
PoGinca «BUKpaeH1» KOMTOBHOCTI OyJIM Y HHOTO BHSIBJICH], y 3B’ SI3KY 3 UMM HOMY
Oyno npen’siBIeHe OOBUHYBa4YeHHs B 3aMaxy Ha maxpaiictBo. Cyn Bunpasnas Po-
O1HCa, 3a3HAYMBIIH B PIIICHHI, III0 B HOTO A1SX MaJO MICIIE TIJIbKU TOTYBaHHS J10
BYMHEHHS 3JI0YUHY, ajie He Oys10 3p0o0IeHO KPOKY B CAMOMY BUMHEHHI 3JI0YHHY.

OTxe, 00’ €KTUBHUM KPUTEPIEM 3aMaxy OTOJIOUTYBABCS «HAMOIMKUIUI KPOK»
110 BUMHEHHS 37104iHYy. CaMe BiH, Ha TYMKY CY/ly, 1 TOBUHEH BU3HAYaTH PO3XOIKEH-
HSI MK 3aMaxOM Ha 3JI0YMH Ta IHITMMU HEKapaHUMU (pOopMaMU BUSIBICHHS YMHCITY,
B TOMY YHCJIl TOTyBaHHAM. SIkO1 PoG1HC nipes’sBUB CTpaxoBiil KoMIaHii IpeTeH3110
Ha OJIep>KaHHs CTPAXOBO1 MPeMii, TO BBaXanocs 0, 110 «HAWOIMKINN KPOK» HUM
Oyno 3pobneno [3, c. 95; 13, c. 90].

BoueBup, 1mo kputepiil «HAHOIMKIOTO KPOKY» CTPAKIA€ HA ICTOTHY HEBHU-
3HAUEHICTh. Y TeHepilIHiii yac Cy 1 BU3HAIOTh HUM OyJIb-sIKY JIi0, CIPSMOBaHY Ha
BUMHEHHS 3JI0YMHY, HaBITh SIKIIIO BOHA 1 HE BUMIILIA 32 MEK1 TOTyBaHHA. [ 0JIOBHOIO
YMOBOIO TYT BBa)KA€ThCS HASBHICTh OJJHO3HAYHO BCTAHOBJICHOTO YMUCITY Ha BUH-
HEHHSI IOTO 3JI0YHHY.

AHTITICHKE TTPaBO TAKOXK HE 3HAE MOUTY 3aMaxy Ha 3aKIHYCHHN Ta HE3aKIHICHUH.
1o cToCyeThCs «HETIPUIATHOTO 3aMaxy», TO CIIOYATKY 3arajbHe MPaBo BUMAraso BCTaB-
JICHHS «OYEBHIHOI MOYKIIMBOCTI BAMHUTH 37109MH». ToMy Oy/Ib-SIKMiA 3aMax Ha «HETIPH-
JaTHUI 00’ €KT» UM 3 «HENPUIATHUMHU 3ac00amm» He OyB KapaHUM. 3roioM CTaHOBHIIIE
3miamoCcs. SIKIo B pimeHHi cyay y cripai Komiaza B 1865 p. cripoba Kpamaikku 3 To-
POXXHBOI KHIIIEHI He OyJla BU3HaHA KPUMIHAILHO KapaHUM JisSTHHSIM, TO Bke B 1892 p. y
crpaBi Puna, Atkinca Ta J[xekcoHa CyJ] TOCTaHOBUB PIILICHHS], 3T1IHO 3 SIKUM HaMip
BUMHUTHU KPAJDKKY 3 IOPOXKHBOI KUILIEH] OyJI0 BU3HAHO 3JI0YMHHUM 3aMaXOM.

Kracrmynum npukiiagoM cripaBy Mpo 3amMax 3 «HENPHIATHUMU 3aC00aMID» € CTIpaBa
Vaiita, pitenss 3 sikoi Oyiio Bureceno y 1910 p. [10, c. 71]. Yaiit oOBHHYyBawTyBaBcs y
BOMBCTBI Matepi. CBIJIKHM TIOKa3aJIH, 110 BiH ITOKJIAB IIaHUCTUI KaJTiil y Harii, PUTOTO-
BaHUM JUTs1 XBOPOI Matepi, sika MoTiM Oysa 3HaliieHa MepTBoto. Jlikapi BCTAHOBUIIH, 1110
CMEPTh HaCTaa He B1J1 OTPYTH, a BiJI ceplieBoi HepocTarHocTi. KpiM Toro, Oyito 3°scoBaHo,
110 0OBHHYBaYyBaHUI1 BBaXKaB KUIbKICTh OTPYTH CMEPTENHHOIO, X0ua B AIHCHOCTI 11e
OyJ10 HE TaK, 1 BUKOPHUCTaHA KUJIbKICTh OTPYTH HE MOIJIa PU3BECTH JI0 CMEPTi. YaiiT OyB
BH3HAHWI BHHHUM y BYMHEHHI 3aMaxy Ha BOMBCTBO, a ATCISIIINHII Cyll y CBOEMY pi-
IIICHHI 3a3HAYMB, 10 TaKe JiSHHS € 3aMaXOM Ha BOMBCTBO, HaBITh SIKIIIO OTPYTH Oyia
HEJIOCTaTHS KUIbKICTB, 1 1110 JIFOIMHA MOKe OyTH 3acy/KeHa 3a 3aMax Ha BOMBCTBO ITUIS-
XOM TIOBUILHOTO OTPY€EHHSI TICIIs TOTO, SIK CIIPOOyBaJia JIaTH MEPIIy 03y OTPYTH'.

! BayBa)kuMo, 110 y YMHHIN Cy10Biil pakTHili AHIUII i3 IFOTO MUTAHHS ICHYIOTH JOBOJII CyIepeuInBi
pimennst. Tak, y cnpasi Haughton v Smith (1973) unenu [Tanaru sopais, mo ii po3misaanu, 3po0ni BUCHO-
BOK TIPO Te, IIO Jii 0co0H, KOTpa mepenana pedi, [Ki, sk BOHa BBakasia, OyJy BUKpPaJICHI, a HACTIpaBli BOHU
TaKUMU He Oyin, He MIiCTATh O3HAK 3aMaxy Ha Bianosiauuii 3mount (Craposoiitoa 0. I. Baranbua yacTuHa
kpuminansHoro npasa Auriii Ta CILIA / 1O. I'. CrapoBoiiroBa. — K. : Atika, 2012. — C. 54).
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[1eBH1 BIIMIHHOCTI YKPaiHCHKOTO Ta aHIJIICHKOTO KPUMIHAJILHOTO [IPaBa MatoTh
Miclle ¥ IpH BHUPILICHH] MUTaHb 1OJI0 KApAaHOCT1 HE3aKIHUYEHOTO 31I04uHy. Tak, y
KpUMiHAJIBHOMY TpaBi YKpainu 3rigHo i3 npunucamu ct. 16 KK Ykpainu Bigmno-
B1IaJIbHICTh 32 TIOTIEPETHIO 3JIOYMHHY JisSTIBHICTh HacTae 3a ctarTsimu 14 ta 15 KK
VYkpainu i 3a Tieto crarrero OcobmuBoi uactuau KK, sika nependavae BiAmoBigaib-
HICTb 32 3aKIHYEHUH 3JI04MH (HalPpUKIIAJ, BIANOBIANIbHICTD 32 3aKIHUEHUH 3aMax
Ha yMHCHE BOMBCTBO 0e3 00TSXKYrounX 0OCTaBUH HacTae3a 4. 2 cT. 151i4. 1 et 115
KK VYkpainn). [Ipu oMy 3rigHo i3 monoxerasMu 4. 2 cT. 14 KK Ykpainu rory-
BaHHSI 70 3JI0YMHY HEBEJIHMKOI TSHKKOCTI HE TATHE 32 COOOK0 KPUMIHAIBHOI BiITO-
BIJTAJILHOCTI.

[Tpu npu3HavYeHH] MOKapaHHS 3a TOTYBAaHHS JI0 3JI0YMHY 1 3aMaxX Ha 3JI0YHH,
Buxonauu 13 npunucis cT. 68 KK Ykpainu, cyn ypaxoBye: 1) CTyIiHb TSIKKOCTI
BYMHEHOTO 0COOO0I0 JisTHHS; 2) CTYMiHb 3IIHCHEHHS 3I0Y4MHHOTO HaMmipy; 3) npu-
YUHU, BHACTIJOK SKUX 3JIOYMH HE OyJIO TOBEJEHO /10 KIHIIS.

Kpim Toro, y KK Ykpainu Hapasi € HOpMma, 1110 3000B’ 53y € Cy/1 TPU3HAYATH MEHIII
CYBOpE TTOKapaHHS 3a HE3aKiHYCHUH 3JI0YMH TIOPIBHSHO 13 3aKIHYEHUM 3JI0YHHOM.
Tak, 32 BUNHEHHS TOTYBaHHS J0 3JI0YMHY CTPOK ab0 po3Mip MOKApaHHS HE MOXKE
TIEPEBUIITYBATH TIOJIOBUHH MAKCUMAJILHOTO CTPOKY a00 po3Mipy HalO1IbIIl CYBOPOTO
BUy TIOKapaHHs, Iepe10aueHOro CaHKIIE0 CTaTTi (CaHKII€0 YacTHHU cTaTTi) Oco0-
nuBoi yactTuu KK, a 3a BuMHEHHs 3aMaxy Ha 3JI04YMH BiIOBITHO CTPOK 200 pO3MIp
MOKAapaHHs HE MOKE MEPEBUIIYBATH ABOX TPETHH MaKCUMAaJIbHOTO CTPOKY abo po3-
MIpy HalOLIbII CyBOPOIO BUAY MTOKApaHHS, Iepe0aueHOro CaHKIIE CTaTTl (CaHK-
iero yactuan crarti) OcodmuBoi yactuan KK (qactunm 2, 3 cr. 68 KK Vkpainn).
Otxe, mpu3HaYal0uX OKApaHHA 332 He3aKiHUCHUH 3JI0YHH, YKPAiHCBKI CyIu B yCiX
BUIIaIKaX 3000B’A3aH1 BpaXOBYBaTH Te, 1110 3JI0YMH HE OyJI0 TOBEAEHO /10 KiHII.

B anrniiicekomy npaBi 70 NIPUHHATTS 3aKOHY PO KpuMiHaibHe nmpaBo Criminal
Law Act (1977 p.) cionykaHHs 10 Oy/Ib-sIKOTO 37109MHY TIEPECITiTyBaiocs 13 00BH-
HYBJIBHUM aKTOM, [0 BUKIIMKAJIO CEPHO3HY KPUTHKY aHIIIHCHKUX FOPUCTIB. [HO-
Il HaBiTh BUXOMJIO, IO CIIOHYKAHHSI JI0 MAJIO3HAYHOTO 3JI0YMHY PO3IIISIIAIOCH K
OUTBII cepiio3He NiSHHS, HIK Te, HA SIKe BOHO Oyllo crpsiMoBaHe. I3 mpHiHATTSIM
3akoHy npo KpuMiHaibHe paBo (1977 p.) Ta 3akony Auriii npo Cynu MaricTparis
Magistrates’ Courts Act (1980 p.) ust HeBinMmOBiAHICTH Oyna ycynyTa. Hapasi cro-
HyKaHHS KapaeThecs Ha po3cyl cyay. OfHak MokapaHHs 3a HbOTO BiAMOBITHO 0
. 45 3akony 1980 p. He Moke OyTH OIIBIIT CYBOPUM, HiXK 332 BYMHEHHS CAMOTO
37I0YUHY, CIOHYKaHHS /10 SIKOTO 3A1HCHIOBAIOCS.

BianoBigaibHICTE 32 3MOBY BU3HAYAETHCS y TaKUi croci0. Skio 3amymanuit
3JI0YUH € BOUBCTBOM YH OyJlb-SIKUM 1HIINM 3JI0YHHOM, 32 KU MOKapaHHS MPsIMO
BH3HAYCHE B 3aKOHIi, a00 3JI0YMHOM, 3a KU TependadyeHe JOBiYHE TIOpEeMHE
yB’sSI3HEHHSI, 200 3JI0YMHOM, 1110 TIEPECITIAYETHCS 3 00BUHYBAIBHUM aKTOM, 32 SIKUH
HE BCTAHOBJIEHO BEPXHIO MEXKY CTPOKY TIOPEMHOTO yB’I3HEHHS, TO BUHHUH Y 3MO-
Bi KapaeThcsl TOBIYHUM yB’si3HeHHsM (11. 3 3akony 1977 p.) [4, c. 17].
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B iHmumx Bumankax mokapaHHs MPU3HAYAETHCS B PO3MIP1 CTPOKY TIOPEMHOTO
yB’SI3HEHHS, TIepe10a4eHOr0 3a BiAMOBIIHUI 37104MH. SIKIII0 3MOBa CIIpsIMOBaHa Ha
BUMHEHHS JIBOX YM O1JIbIIIE 3JI0YMHIB, TO MOXe OyTH MpHU3HAYEHE HaiicyBopile 3
nepeadaueHuX 3a 11l 3TI0YMHU TTOKapaHb.

3a 3MOBY, IO CIIPSIMOBAaHA HAa BYMHEHHS 3JI0UYHMHY, aHTIINCHKI CYyAH TOCUTH
4acTO MPHU3HAYAIOTh OUIBII CYBOpE MOKApaHHs, HIK 32 BIJIOBIIHUN 3aKIHYEHUN
3JI0YUH, BUNHEHUH OfHi€I0 0c00010. Tak BiOyBa€eThCS TOMY, 1110 B aHINIIHCHKOMY
mpaBi Oy/b-sika (hopMa CIiBydacTi BBAXKAETHCS OUTBIT HEOS3MEUHUM SIBUIIIEM, HIK
BYMHCHHS 3JI0YUHY OJTHIEI0 0CO0O0I0.

CrocoBHO 3amaxy B AHIVIIT Jli€ IPUHIIMII HOTO KapaHOCTI SIK aHAJIOTIYHOTO 3a-
KIHYEHOro 37104uHy. Binnosinno g0 m. 1 4. 4 3akoHy AHMIIT PO KpUMiHAJIbHO-
kapanuii 3amax Criminal Attempts Act (1981 p.), AK10 37109MH, HAa KUK OYIIO
BYMHEHO 3aMax, € BOMBCTBOM UM 1HIIIMM 3JIOYMHOM, 32 KWW B 3aKOHI MIPSIMO BH-
3HA4YEeHE NIOKapaHHS, TO BIH Kapa€eThCs TIOBIYHUM TIOPEMHHUM yB’SI3HEHHSAM. Y BCIiX
IHIIIMX BUTIA/IKAX 3aMaX KapaeThCsl TAK CaMo, SIK 1 BIAMTOBITHAN 3aKiHUCHUH 37I0YHH,
ajie py oMy 3aKOHOM PO KpuMiHaibHEe 1ipaBo (1977 p.) Oyno BBeneHe mpaBu-
J10, 3a SIKUM ITOKapaHHsI 3a 3aMax He MOYKe IIepEeBUIIyBaTH ITOKapaHHs, ependoade-
HOT'O 32 BUMHEHHS TOTO 3JIOUMHY, Ha SIKUM cTaBcs 3amax [4, c. 19].

I3 cTanissMu 37109MHY TICHO TTOB’sI3aHE MUTaHHS II0/I0 TOOPOBLIHHOT BIIMOBH ITPH
HE3aKiHYCHOMY 3JI0YMHI. Y KpUMIHAJLHOMY MpaBi YKpaiHU 1€ TIOHATTS BU3HAYCHE
y 4. 1 ct. 17 KK VYkpainu, ne 3a3HauaeTbes, 10 JOOPOBUILHOIO BIIMOBOIO BiJ J0-
BEJICHHS 3JI0YMHY A0 KiHI BU3HAETHCS TOOPOBUIbHE i OCTATOUYHE MPHUITMHEHHS
0c00010 32 CBOEIO BOJICIO TOTYBAHHS JI0 3JI04MHY a00 3aMaxy Ha 3JI0YMH, SKIIO MPH
1IbOMY 0c00a YCBIIOMIIIOBaJIa MOKJIMBICTh JOBEJICHHS 3JI0YMHY /10 KIHI[. Y 4acTu-
Hi 2 11i€i cTarTi chopMynbOBaHO MPABOBI HACTIAKH JOOPOBLIBLHOI BIIMOBU: BOHA €
00CTaBHHOIO, 32 HASIBHOCTI sIKOT 0c00a HE MiyIsArae KpUMIHAIBbHIN BiAOBIIaIbHOC-
Ti, 32 YMOBH, 1[0 BYNHEHE JTISTHHS HE MICTHTh O3HAK 1HIIIOTO CKJIATy 3JIOUUHY.

B anmnilickkoMy KpuMiHaJIbHOMY IpaBi pobiaema A00poBIIbHOT BiIMOBH 3a-
KOHOJIaBUO HE PO3B’si3aHa. 3 0THOTO OOKY, 32 3araJlbHUM IIPABOM, JI¢ 3aMaxX BBaKa-
€THCSI CAMOCTIHUM 3JI0Y4MHOM, NMUTAHHS MPO JOOPOBUIBLHY BIIMOBY B3araii He
MO’KE BUHHMKATH. SIKIIIO [ii, sIKi YTBOPIOIOTH 3aMaX, BUNHEHI, TO 3TI0YMH Ma€ MicIle
He3aJIeXHO BiJl HACTYITHOTO TIOBO/IKEHHSI BUKOHABIIS 1, 30KpeMa, Bij TOTro, 100po-
BIJIbHO UM H1 OCTaHHIN BIJMOBHBCS BiJl 3aBEpILEHHS 3J04YMHY. 3 APYroro 60Ky, B
aHITIMCHKIN KPUMIHAIBHO-TIPABOBIM JOKTPUHI 1HOJII 3a3HAYA€THCS, 110 0C00a MOXKe
YHUKHYTH KpPHUMIHAJIbHOI BIAMOBIJAIBHOCTI 32 MiJ0ypIOBaHHS YX MOCOOHULITBO
Ipu TOOPOBUIBHIN BiJIMOBI BiJI CIIUIEHOTO BUMHEHHS 37109uHY. [Tpr iboMy BigMoBa
MMOBHUHHA BIIOYTUCS J0 TOTO, SIK BUKOHABEIh 3aKIHYUTH 3JIOYHMH, a00 10 TOTO, SIK
HACTaHYTh HIKI/UIUB1 HACTIAKY.

3a3HaueHi npaBuiia cOpMyIbOBaHI B MPELEACHTAX 1 MpalsiX IOPUCTIB. Y 3aKOHO-
IaBCTBI X Hemae. ToMy B IESIKMX BUIA/IKaX T0OOPOBLIBHA BiMOBA 3BUIBHSE Bifl KpH-
MIHQJTBHOT BIATIOBIIAIFHOCTI (HAITPUKJIIA/, KOJIU i1 BUKOHABIIS BUMAIIUIN 32 MEXI1 CYTO
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IATOTOBYKMX /10 37104MHY ). Hemae 1 euHoi 1yMKH 111010 TOro, y Kii popmi NOBUHHA
3MIMCHIOBATHCS JOOPOBUTFHA BIIMOBA. 3arajibHe MPaBUJIO BUMAarae, abu BiMOBa He-
OZIMIHHO OyJ1a JisTbHOIO, BUSIBIISUIACS B aKTHUBHIN MoBeiHIN ocoou. [lacuBHe (1mo3a
BOJICIO 0COOM) YCYHEHHSI BiJl BUMHEHHSI 3JI0UMHY (HAapUKIIa, apellT, 110 NePELIKOAUB
y4acTi y 37I04MHI) He 3BUIbHSIE 1i Bil KpUMIHATIBHOI BIAMOBIAAIBHOCTI.

Bucnoexu. 1lpoBenenuii anani3z cTaaiil BAMHEHHS 3J104MHY 32 KPUMiHAJIBHUM
npaBoM YKpaiHu Ta AHIUIT J1a€ MiJICTaBH CBEPXKYBaTH, 10 Y HUX pi3HA MIPaBOBa
npupoaa. 3a KK Vkpainu crazii He € OKpeMUMH KapaHUMU JISTHHSIMH, HE CTBOPIO-
I0Th CAMOCTIIHOI MiJICTaBU KPUMiHAJIBHOI BiJIMOBIIaJIbHOCTI, @ BU3HAIOTHCS BU-
JlaMU HE3aKIHYEHOTO YMUCHOTO 3JI0YHMHY, 03HAKH SIKOTO Mepe0avyeHi y BiAmOBI IHIH
ctarti OcobnuBoi yactuau KK. Yepes ne kBamidikaiis He3aKIHUEHOTO 3JI0YHHY
3aiicHIoOeThCs 3a ctartero OcobnuBoi yactunu KK 1 3 nocunanusm Ha 4. 1 ct. 14
(mpu rotyBanHi) abo ct. 15 KK Vkpainu (mpu 3amaxy).

3a aHMIHCHKUM IPABOM TOTYBAHHS 1 3aMax € He CTaIsIMH 3JI0YHUHY, & OKpEMHU-
MU CaMOCTIMHHUMHU MOCSATaHHAMM, JJIs IKUX XapaKTepHUM € He3aKiHYeHa peatiza-
1i5 3JI0YMHHOTO HaMipy NMPH BYMHEHHI MEBHOT 11T UM O€311sIbHOCTI.

3a KK VYkpainu po3mexyBaHHs TOTYBaHHS 1 3aMaxy HE CTBOPIOE OCOOIMBHX
npobieM, ajpke X 03HaKU He 30iraloThes. 3a aHIIIMCHKUM MTPaBOM PO3MEKYBATH
3aMax i TOTYBaHHS IOCUTH CKIIATHO, a IHOI HEMOXKITUBO. Lle 3aJ1e:UTh BUKITFOUHO
BiJl pO3CYy CyIy 1 0OCTaBHH KOHKPETHOI CIIPaBH.

VY Oynb-sKoMy pasi TOCHIKEHHsI 03HAaK FOTYBaHHs 1 3aMXy Ha MiCTaBl MOPiB-
HSHHS BIJAIOBIJHUX HOPM KPHUMIHAJBHOTO MpaBa YKpaiHu 1 AHIIIT Moxe OyTH
BUKOPUCTAHE JJIs MOAAJIBLIONO BIOCKOHAJIEHHS BITYM3HSAHOTO 3aKOHOJABCTBA 1
rapMoOHi3alii 0ro 3 KpUMiHAJILHUM NIPaBOM €BPOIEHCHKUX KpaiH.
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CTAIUN COBEPUHIEHUA ITPECTYIIVIEHUA
11O YI'OJIOBHOMY ITPABY YKPAUHBI U AHIVINMN:
CPABHUTEJbHO-IIPABOBOM AHAJIN3

3unuenxo U. A.

Paccmompenvt cmaouu npecmyniienus no y2on108HOMY 3aKOHOOAMENbCMEY
Vkpaunvt u Anenuu. Ocywjecmener cCpasHumenIbHO-nPasosoll AHAIU3 UHCIUNTYIO8
NpUSOMOoBIeHUs K NPeCmynieHuio u noKyuenus na npecmynienue no YK Ykpaunul
U npedsapumenbHol NPecmynHoU 0essmelbHOCMU N0 YCMABAM AH2TULICKO20 NPAsa.
Yemanosnenvt ux obwue yepmol u paznuyus, 0COOEHHOCHMU OMBEMCMBEHHOCIU U
HazHaueHusi Hakasanus. [lpueedenvl pewieHus aHeIUICKUX CYy008 NO KOHKPEMHbLM
oenam.

Knrouesvie cnosa: cmaouu npecmynieHus, npueomosieHue K npecmynieHuro,
NOKYUleHUue Ha npecmynienue, NpeosapumenbHdas npecmynuas 0esameibHOCMb,
C2080p, 00OPOBONLHBLI OMKA3.

THE STAGEOF COMMISSIONOF A CRIMEIN CRIMINAL
LAW OF UKRAINE AND ENGLAND: THE COMPARATIVE
AND LEGAL ANALYSIS
Zinchenko 1. A.

In the article the stages of crime under the criminal legislation of Ukraine and
England are considering. A comparative legal analysis of such institutes as the
preparation for crime and the criminal attempt under the Criminal Code of Ukraine
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Ipaso

and previous criminal activity which is prompting, conspiracy and attempt under
the English law statutes is making. Their similarities and differences, the pecu-
liarities of responsibility and imposition of punishment are establishing. The deci-
sions of the English courts from the specific cases are given.

Key words: stages of crime, preparation for crime, criminal attempt, prompting,
conspiracy, voluntary renunciation.

VK. 343.22

CJIYKBOBI OCOBH 1 OCOBH,

SIKI 3AIMCHIOIOTh NPODECIMHY JAISIVIBHICTD,
MOB’SI3AHY 3 HAJAHHSM ITYBJIITYHUX MOCJIVT,
SIK COEITAJIBHI CYB’EKTH 3JIOYUHY:
AHAJII3 BAKOHOJABUMX HOBE.I

A. C. Ocaoua, acnipaumxa
Hayionanvnuii ynieepcumem
«FOpuouuna axademisn Yxpainu imeni Apocirasa Myopozo»

Jlocniosxceno maxi cneyianvui cyo ’exmu 3104UHY, K CIYHcO08i 0cobu i ocobu,
SKI 301UCHI0I0Mb NPOPECIIHY OISIbHICMb, NO8 A3AHY 3 HAOAHHAM NYOIIUHUX NOCTY2.
Ipu supiwenti yb02o0 NUMAKHsL NPOAHATIZ308AHO HOPMAMUBHO-NPABOSI aKmu, d
MAKodHC PizHi OOKMPUHATbHI NO2AAOU WOOO 3A3HAYEHUX CNeYIAIbHUX CY0 €Kmis
370YUHY.

Kniouoei cnosa: cneyianvHuti cy6’exm 3104uUny, ciyxcbosa ocoda, ocoou, sAKi
30IUCHIOIOMb NPOGheCitiny JiANbHICMb, NO8 A3AHY 3 HAOAHHAM NYONIUHUX NOCTYe,
I0pUOUYHT 0COOU NPUBAMHO20 NPABA, IOPUOULHI 0COOU NYONIUHO20 Npasa.

Ilocmanosxka npoonemu. Buacninok pedhopMyBaHHsI aHTUKOPYIIIIIHOTO 3a-
KoHonaBcTBa 10 KpuminanbHoro kojekcy Ykpainu (nam — KK Ykpainn) Oyno
BHECEHO 3MiHHM, 110 CIPUYUHUIIHU MOSABY B HbOMY HOBHUX BHU/IIB CIEI[iaIbHUX
Cy0’€KTiB 37104uHY. TakuM YHHOM, BUHUKAE MPoOJieMa BUBUEHHS LIUX CyO’ €KTIB:
BH3HAUEHHsI, BCTAHOBJICHHS 1X O3HAK Ta PO3MEXYBaHHS Mk CO00I0.

Ananiz ocmannix 0ocnioxcens i nyonikayii. AHaniz HOpMaTHBHO-TIPABOBHUX
aKTIB Ta JITEPaTYpPHUX JDKEPEN CBIIUUTH, IO JOCIIKCHHS TAKUX CHEIiaJbHUX
Cy0’€KTIB 3JI0YHMHY, SIK CIIy)KO0Ba 0coba Ta 0coOH, 110 3AIMCHIOIOTH NMpodeciiny
JUSTTBHICTD, TIOB’ I3aHY 3 HAJaHHSAM IMyOIIYHUX TOCITYT, TOTPEOYIOTh KOMILICKCHO-
ro miaxoay. [IpoGneMu BiAMOBiAaNBEHOCTI 3a3HAUEHUX CIIELIaTbHUX CY0’ €KTIB J10-
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